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n the early morning hours’ of Sept.
20, 2008, an order (sale order) was
entered in the most important
hearing ever conducted in a hankruptcy
case.* Lehman Brothers Holdings Inc.
{debtors)® had filed its chapter 11
petition five days earlier, and its sale

Case number £8-13655, filad on Sepl. 15, 2008, in the U5, Bankruptoy
Court for the Southern District of New York and assigned to the Hon,
James M, Pack.

the author gratefully acknowledpes the costributions of C.R. “Chip”
Rawles Jr. (Greenebaum Dokt & McDonald PLLG; Louisvitle, Ky} He
servad as chair of ABPs professienat fee study advisory board.

The hearing on the sale motion began at 4:00 a.m., Friday, Sept. 19,
2008, ang involved several hundred altorneys and prolessionals. For
further discussions of this unigue hearing, see “in Lehman Bankruploy,
Judge Peck Packs a Punch,” Gepl. 20, 2008, Wak Street Joural and
“|_ehiman Bankruptcy Hearing Held Surprises, Aecording o Atiorney
Eyewitness,” Sept. 24, 2008, Law.com.

&)

I

Stephen Lubben is a professor at Seion
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$345,000 ABI Fndowment grant that
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independent look at professional fees in
. chapter 11 cases to date.
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Athough one of the authors (the shorter ong} is known for his extremely
weak attemnts at humor, this statement we believe is the absalite truth,
See profiered testimony of Barry W. Ridings at Transeript, p. 146 —
{“Any failure to consummate [the Barclay's saie} may potentially cause a
major shock o the financial system”) and the remarks of Judge Peck,
Tr ipt at 171 (“in testimony [My. Sidings] indicated
thrpugh proffer that the markets, in effect, wouid tank [ e sale was
not approved].”}

A related entity, LB 745 14, also filed a chapler 11 case with Lehman
Brothers Haldings Inc. and they will be hereinafter referred 1o as deblors.
On Sepl. 19, 2008, the brokerage was placed in 3 SPIC liquidation
proceeding in the 1.5 District Gourt for the Southern District of New York
by the Securiies investor Protestion Corporation (SPIC). The district court
“removed” the SPIC proceeding to the bankrupicy court.

motion only three days before entry of
the sale order.

Prof, Stephen Lubben

The sale order ap-
proved the sale of the
debtors’ brokerage
operation, primarily
housed in the regu-
lated entity Lehman
Brothers Inc. (bro-
kerage}, to Barclay’s
Capital Inc. The
amount of assets
involved in the sale

is somewhat unclear, but the sale order
involved not less than $50 billion as
noted by the debtors’ counsel. The sale of
the brokerage originally involved “a
value of 70 — approximately $70 billion,
And today [Sept. 19, 2008}, Your Honor,

continued on page 59
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we're only seliing assets that have a value

of 3474 billion dollars.” (Transcript of

Sept. 19-20, 2008 at p. 47).

This article will not address any
issue about the correctness of the
Lehman sale order® or any other issues
related to the Lehman bankruptey.
Rather, the authors will address the
issue of what impact the sale order
could have on bankruptcy sales in the
future and the viability of “Special
Purpose™ (SPE) and “Bankruptcy
Remote™ entities)”

packaging and marketing of 1970x

bundles of residential mortgages
insured by Fannie Mae and Freddie
Muac in the secondary home mortgage
market™ By the 1990 fenders and
investors were using SPEs in order 1o
secure investment collateral in entities
that would find # dilficult 1o file tor
bankruptey.”

For several yeurs, allorneys and
finuncial professionals have worked to
fully  bankruptcy-proof  SPEs.™
Originally. these efforts were directed ar
creating provisions in the SPE’s
incorporation papers or bylaws to
prevent these entities from filing
voluntary hankruptey petitions.” More
recently. SPEs have been created with
provisions that prohibit the SPE from:

¢ engaging in any business

operattons other than holding the

assets that are coliateral for the
parties’ investment or loan

{colluteral):

= owning uny property other thun

the collateral:

6 Because, under te truly tnigue circumsiances of the world al the &me
it was entsrad. the findings made by the court in the sale order and the
fact fnal sale orders are effectively impossible o challenge without a
bond the aathors believe hat there is almost ne chance il the sale
arder will be disturbed in any way on appeal See 11 U.5.0. §363im).
Uniited Stales v. Salerng. 932 F.2d 117, 123 {2d Cir. 1861).

7 Numerous olher factors cluthieg, stequale notice, fraper marketing

and the mpact of prebankrupicy "no-shap” provisions, are among the

myriad other interesting coilaterad issues that could aiso be anaiyzed in
light of the Sale Order. but page limitations prohibit any discussion nere.

Venditte, "More Bad Mews For Structured Finance?,” 258 Na. 11 Banir.

Strategist 3 (2088); Shonker & Collette, Assel Secuntization: Evolution

Lurrent Jssues and New Frontiers, 69 Tx. L. Rev. 1368 {1991},

9 Fiis, “Secwitization Vepigies, Factual Rules and Bondholcers Rights,”
24 ¢ Corp. L. 295 (Winter 1999),

0 Lutiben. Bepond True Sales - Securitization and Chagier 11,1 HY L.
JL. & Bus. 89 {2064).

11 See. generally, In re Kingsion Sguare Associztes. ef al, 214 BR. 713
{Bankr. 5.8.0.Y. 1687) (discussing whether invoiuniary bankruptcy
setitions, orchesirated by debtor's principals o circumvent restrictions
in debler's bylaws, preventing debors from filing voltntary bankriploy
should be disimissed).
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e mewrring any debt or guarantees,

other than related to the investment

for which the SPE is holding
coliateral:

+ not co-mingling the SPE™s assets

with the assets of any other entity:

*+ maintaining separuic books,

records and financial accounts from

other affiliates; and

* merging or combining with other

entities.

These measures are designed to both
fegally and practically prevent both the
SPE from voluntarily filing bankruptey
and third parties from placing the SPE in
an involuntary bankruptey

The purpose of these measures is to
prevent parties that own and or control
the SPEs from placing the SPEST assets,
as opposed to the parties” ownership
interest in the SPEs. under the

Jurisdiction ol u bunkrupley court.

The debiors”
Monday. Sept. 15" The first-day

vase began on

12 wagison, Dwyer and Bender. Law ----of Aeal Estaie Foancing. 1338
{2008); Stratlen. "Speciad Purposs Ealitiez ang Asthorily 1o File
Banbeuptoy.” Am. Bank Inst, L 38 {March 2004).

motions in the case were heard on
Tuesday. On the third day of the case,
the debtors filed their motion to: {1)
schedule a sale hearing; (2) establish
sale procedures: (c) approve a break-up
fee:™ and {4) approve the sale of assets
and the assumption and assignment of
contracts (“brokerage sale motion™), On
the sume day that the breakup fee and
bid procedures were approved, the sale
hearing began.

Before the hearing, more than 50
obiections to the brokerage sale motion
were filed by a wide variety of parties. On
the morning of the sale hearing, the
brokerages’ Securities Investor Protection

13 The Tate of the Brokerage in the deblers' bankruptcy case is alse the
Tafe of Sotormon Grandy, e mythical character in the 18th century
nursery Myme which goes:

Saigmen Grundy/Borii on 2 Meaday {debors Tited),
Christened on Tuesday (hirst gay of mations). Married on
Wepnesday (brokerage sale motion Hed), Took ¥ an
Tiuwrsday {ohjections 1o brokerage sale motion). Grew warse
an Fritay {start of saie hearing). Died on Saturday {sale order
antered), Bpeied on Sunday. iclosing). Thal was e s of
Soformon Grumgy Excep! i€ is now part of Barciays).
e taller part of your writing dug wondered wity this was here. but did
recognize s similarity o a verse in The Pogues’ "Bily's Bones.” See
The Pogues, Aum, Seaomy and The Lash (MGA Records, 1985}

5128 milion intluding expense reimbursemant.

continued on page 60
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Corp. (SPIC) proceeding was com-
menced and removed to the bankruptcy
court.”” After an almost nine-hour hearing,
the sale of the assets of the brokerage and
other entities was approved. Two appeals
have been filed on the sale order and at
the time of this article they appear to be
proceeding without the posting of a bond
or the granting of a stay.

OK, and This Is Important Why?

The sale order is important to the
world of asset securitization because of
its scope. As a matter of black-letter
bankruptcy law under §541. when a
debtor files a petition, an estate is
created comprised of “all legal or
equitable interests of the debror in
property as of the commencement of
the case” (emphasis added). If a
corporation files the petition, the estate
consists of all the assets directly owned
by that corporate entity, including the
shares of any subsidiaries. But the
parent company’s filing does not bring
a subsidiary’s office furniture, water
cooler, leases and other “stuff” into the
estate.'® If the parent company wants to
address the subsidiary’s separate
property and debts as part of the
75 gop 15 5.0, §78esebiid)

18 Seq Fowier v. Shedel, 400 F.3d 1016 (7ih Cir. 2005} fin context af
individual deblor being able to claim an sxemption in wholly owned
corperate property); i re Aussel, 127 BA. 16 (Bankr. W.D, Ark. 1930)

{assets of nondehtor corporation owned 82 percent by deblor did not
Becoms propersy of deblor's estate).

bankruptcy. the parent company must
utilize its power under state corporate
law to put the subsidiary into
bankruptcy. And the entire concept of
assef securitization is based on the
effort to prevent the latter move,

Despite all of this, in the sale order,

the bankruptey court authonized the

sale under §363 of the "purchased
assets.”

Purchased assets were defined in the
asset-purchase agreement to include not
only brokerage assets owned by the
debtors and brokerage, which were before
the bankruptcy court’” as a result of the
SIPC proceeding, but aiso all assets
owned by these companies” direct and
indirect subsidiaries that were used in
connection with the brokerage business.

Because the sale order makes clear
that all of the brokerage assets would
be sold both “free and clear” under
§363(f) and also free of any successor
liability claims, this was more than a
mere sale of the three companies’

17 See 15 U.5.C. §78HfHib} (providing for the application of title 11 in SIPG
cases excepli where inconsistent with SIPA).

shareholder interests in the subsidiaries.
And to be sure, several additional
Lehman subsidiaries did eventually file
their own chapter 11 cases, but that was
early October, more than 10 days after
sale order was entered.

In short, it appears that the
bankruptcy court approved the sale of
assets that were not part of any then-
existing bankruptcy estate. Indeed, the
court not only sold these assets, but it
“cleansed” the assets of future claims.
Essentially the debtors’ estates were
expanded to include the brokerage
assets, regardless of which entity
formally owned these assets.

Is it time to revise the non-
consolidation opinion? Unless you
are certain that Lehman will be
limited to its rather extreme facts, we
suggest the answer must be “yes.”
And even if you do believe that
Lehman will be limited to its facts,
we believe that you at least have to
anticipate that somebody will try to
extend the principal to a situation
invelving the assets of a nondebtor
SPE. They may not succeed, but
even the risk of such litigation i3
something the SPE investors might
like to know about. W

VFB v. Campbell’s Soup and the Solvency of Publicly-traded Debtors

from page 22

activity threshold as distinguishing
efficient from inefficient markets,
however, this approach may clearly rule
in or out highly active and inactive stocks
while leaving a range of indeterminacy.
‘When examining the market efficiency
of a particular stock, econometric testing
provides more definitive results. Such tests
traditionally employ a related cornerstone
of financial economics: The Capital Asset
Pricing Model (CAPM). The CAPM
captures the economic understanding that,
absent company-specific informational
events, the returns on a particular stock in
an efficient market will vary systematically
with fluctuations in the overall market,
with the stock’s “beta” statistic measuring
the magnitude of this covariance. Econo-
metric “event studies” statistically exa-

60 December/January 2009

mine whether *“abnormal returns”—
deviations from the returns predicted by
the stock’s beta—accompany infor-
mational events. The observation of
statistically significant abnormal returns
concurrent with relevant informational
events is consistent with the expectations
of the EMH

One does not expect to observe
statistically significant results for all
events, Markets may have anticipated
some events and already priced these
expectations into the stock’s price. Some
news events do not have unambiguously
positive or negative implications. Even
when a truly unambiguous “news” event

8 A note on statistical somenclature: One speaks of a statistical test
rejecting or accepting a statisticat hyp ia, but statistics are mum on
whether the inferpreiation of the statistical resuit accepls or rejects the
theoretical hypothesis,

accurs, the resulting market adjustment
may be of insufficient magnitude to
trigger statistically significant price
adjustments. Looked at another way, an
efficient market jostles a stock’s returns
on a daily basis, and while these move-
ments constitute “abnormal returns”
insofar as they represent deviations from
strict covariance with the market, they are
not all statistically noteworthy deviations.
An event study of an efficient market,
therefore, could fail to observe statisti-
cally significant abnormal returns simply
because, in effect, it studied a boring
period for the subject stock.

Such analyses demonstrate that while
most public stocks trade actively and
respond to information, many stocks, and
in particular smaller listings, do not enjoy

ABl Journal



