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DELAWARE’S IRRELEVANCE 
 

Stephen J. Lubben*

 
 
In the past few years the bankruptcy world – an admittedly specific 

place – has become obsessed with Delaware.  According to its critics, 

most prominently Lynn LoPucki, Delaware has become so desperate 

for large cases that it has diluted its oversight of these cases, resulting 

in a dramatic increase in repeated chapter 11 filings.1  This, Professor 

LoPucki argues, is evidence of corruption in the corporate bankruptcy 

                                                           
* Daniel J. Moore Professor of Law, Seton Hall University School of Law.   

Many thanks to Lynn LoPucki for making his data available for this paper and to the 

chapter 11 community generally.  I received helpful comments and criticism from 

Douglas Baird, Oscar Couwenberg, Joe Doherty, Julian R. Franks, Laura Davis 

Jones, Robert Lawless, Lynn LoPucki, Ed Morrison, Robert Rasmussen, David 

Skeel, and Charlie Sullivan.  The paper also benefited from comments received at a 

workshop at Vienna’s Institute for Advanced Studies. 

 At various times from 1995 through 2002 I was an associate in the corporate 

reorganization department of a law firm that represented many debtors in the sample 

used in this article.  All information contained in this article is based upon publicly 

available material.  The opinions expressed in this article are my own, and must not 

be taken to reflect the opinions of my former employer or any former client. 

The Stata files used for the regression and matching portions of this paper are 

available upon request from the author. 
1 See LYNN M. LOPUCKI, COURTING FAILURE: HOW COMPETITION FOR BIG 

CASES IS CORRUPTING THE BANKRUPTCY COURTS 113 (2005).  See also Lynn M. 

LoPucki & Sara D. Kalin, The Failure of Public Company Bankruptcies in Delaware 

and New York:  Evidence of a "Race to the Bottom," 54 Vand. L  Rev. 231 (2001); 

Lynn M. LoPucki & Joseph Doherty, Why Are Delaware and New York Bankruptcy 

Reorganizations Failing?, 55 Vand. L. Rev. 1933 (2002). 
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system.2  The defenders of Delaware acknowledge the higher refiling 

rate in Delaware but argue that surely Delaware must offer some 

advantage, given the sophisticated parties that continually decide file 

there.3  A variety of counter theories have thus been proposed, only to 

be dispatched quickly by Professor LoPucki’s data.4

But all of this assumes that whether or not a case filed in Delaware 

is the proper criterion.  Even would be defenders of Delaware seem to 

have accepted that that Delaware cases refile at an abnormally high 

rate, and debates then proceed from that point.5  I remain 

unconvinced.6

  The point is not to defend Delaware’s role in modern chapter 11.  

Instead, my aim is rather to resist the certainty that has crept into the 

                                                           
2 LOPUCKI, COURTING FAILURE at 18, 140-60. 
3 See, e.g., Marcus Cole, “Delaware is Not a State": Are We Witnessing 

Jurisdictional Competition in Bankruptcy?, 55 Vand. L. Rev. 1845, ___ (2002); 

Robert K. Rasmussen & Randall S. Thomas, Timing Matters: Promoting Forum 

Shopping by Insolvent Corporations, 94 Nw. U. L. Rev. 1357, ___ (2000); Kenneth 

Ayotte & David A. Skeel, Jr., An Efficiency-Based Explanation for Current 

Corporate Reorganization Practice, 73 U. Chi. L. Rev 425 (2006). 
4 See., e.g., Lynn M. LoPucki & Joseph W. Doherty, Delaware Bankruptcy:  

Failure in the Ascendancy, 73 U. Chi. L. Rev. 1387 (2006). 
5 See Thomas J. Salerno, Suggested Reading:  Courting Failure: How 

Competition for Big Cases Is Corrupting the Bankruptcy Courts, Am. Bankr. Inst. J., 

Feb., 2005, at 46, 69 (“The data contained in LoPucki's book is fine as far as it 

goes.”) (book review). 
6 This paper thus accepts to the implicit challenge Professor LoPucki set forth at 

73 U. Chi. L. Rev. 1387, 1393 (2006). 
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literature and discourage the overheated turn the debate has recently 

taken.7

Starting from this mindset and working with a sample of 337 

chapter 11 cases from Lynn LoPucki’s Bankruptcy Research Database, 

I present a new regression model that predicts whether a large chapter 

11 case will reenter bankruptcy within five years.  Among the factors 

in the model are variables that capture debtor characteristics like asset 

size, variables that capture underlying economic conditions at the start 

and conclusion of the debtor’s chapter 11 case, and variables that 

indicate whether or not the debtor was engaged in one of several key 

industries. 

None of the variables in the equation relate to whether or not the 

case filed in Delaware.  In fact, the model’s performance substantially 

declines upon the inclusion of Delaware.  Interestingly, the model also 

performs much better than a simple model that tries to predict refiling 

solely based upon whether or not a case is filed in Delaware 

Moreover, the model shows that non-Delaware factors play 

important roles in determining whether or not a case will refile.  For 

example, filing for chapter 11 while the stock market is up slightly 

increases the risks of refiling:  leaving chapter 11 while the high yield 

debt market is up greatly increases the chance of refiling.  Perhaps 

                                                           
7 Accord A. Mechele Dickerson, Words that Wound: Defining, Discussing, and 

Defeating Bankruptcy "Corruption," 54 Buff. L. Rev. 365, 369 (2006) (“Empirical 

data certainly can prove that judges in New York and Delaware rarely appoint 

trustees in large cases . . .   While this data might suggest that the courts' reluctance 

to appoint trustees creates an appearance of impropriety or bias, the data do not 

prove that the judges in fact acted improperly or were biased.”). 
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systemic “irrational exuberance” also influences chapter 11 

reorganization?  On the other hand, cases that leave chapter 11 when 

interest rates are low are much less likely to refile – perhaps they are 

better able to meet their post-petition obligations in a low interest rate 

environment? 

Prepackaged cases are much more likely to refile as compared to 

traditional cases, and the effect obtains whether or not the case is filed 

outside the debtor’s home jurisdiction.  Indeed, filing outside of the 

debtor’s “home” district, a factor present in every Delaware case in the 

sample, has little effect on the probability a case will refile. 

My model does not conclusively prove Delaware’s irrelevance to 

the issue of whether or not a case will enter bankruptcy again, but it 

challenges the faith that Delaware plays a key role in the problem of 

refiling and raises several additional important questions.  Most 

notably, has the whole of bankruptcy scholarship been focused in the 

wrong place?  At the very least, the entire question of Delaware’s role 

in refiling needs further study, and more consideration must be given 

to the question of whether Delaware is the root cause of the problems 

ascribed to it.  I thus conclude this paper where I began:  open to the 

possibility that Delaware is important but doubtful that this has been 

proven. 

Throughout I also resist the temptation to engage the existing 

literature in this area.  In particular, I do not decide if Delaware 

prepackaged cases are somehow different from traditional Delaware 

chapter 11 cases.8  And I do not consider whether Delaware truly had 
                                                           
8 . Douglas G. Baird & Robert K. Rasmussen, Beyond Recidivism, 54 Buff. L. 

Rev. 343, 349 (2006). 
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an abnormal refiling rate from 1991 to 1996, a central claim of 

Courting Failure.9  I do question whether these years are actually the 

relevant years, but ultimately these questions are of secondary 

importance to the central question of whether Delaware is even 

relevant to this analysis.  Since the importance of Delaware remains 

unproven, these other matters remain but interesting -- and potentially 

random -- effects in the data.10

 

                                                           
9 LOPUCKI, COURTING FAILURE at 120. 
10 See Barry E. Adler & Henry N. Butler, On the "Delawarization of 

Bankruptcy" Debate, 52 Emory L.J. 1309, 1316 (2003). 
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I.  Delaware and Chapter 11 

Large corporate debtors have sought out select jurisdictions for 

their reorganizations since the first decades of the twentieth century.11  

Under the current version of the Bankruptcy Code,12 the Southern 

District of New York, chiefly the Manhattan division of that district, 

first emerged as the favored jurisdiction for large chapter 11 cases.13  

But by the early 1990s Delaware was rapidly taking over the lead 

spot.14
  

The shift to Delaware was first noticed by Professor LoPucki in an 

article he co-wrote in 1999.15  And it seems quite clear that Delaware 

is receiving a disproportionate number of large chapter 11 cases, as it 

is the primary beneficiary of cases filing outside of the debtor’s home 

state.16  For example, the data I use in this paper show that none of the 

                                                           
11 See Stephen J. Lubben, Railroad Receiverships and Modern Bankruptcy 

Theory, 89 Cornell L. Rev. 1420, n.109 (2004). 
12 Bankruptcy Reform Act of 1978 (the "Bankruptcy Code"), Pub. L. No. 95-

598, 92 Stat. 2549. 
13 Harvey R. Miller, Chapter 11 Reorganization Cases and the Delaware Myth, 

55 Vand. L. Rev. 1987, 1991 (2002). 
14 David A. Skeel, Jr., Lockups and Delaware Venue in Corporate Law and 

Bankruptcy, 68 U. Cin. L. Rev. 1243, 1274 (2000). 
15 Theodore Eisenberg & Lynn M. LoPucki, Shopping for Judges: An Empirical 

Analysis of Venue Choice in Large Chapter 11 Reorganizations, 84 Cornell L. Rev. 

967, 983 (1999).  See also Lynn M. LoPucki & William C. Whitford, Venue Choice 

and Forum Shopping in the Bankruptcy Reorganization of Large, Publicly Held 

Companies, 1991 Wis. L. Rev. 11, 29 (noting the earlier trend of filing in the 

SDNY). 
16 But see Barry E. Adler & Henry N. Butler, On the "Delawarization of 

Bankruptcy" Debate, 52 Emory L.J. 1309, 1316 (2003). 
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cases filed in Delaware had any connection to the state – save for 

incorporation.  Moreover, it seems apparent that cases are coming to 

Delaware primarily because the parties, most often the debtor’s lead 

counsel, believe that Delaware is somehow “better” than other 

jurisdictions.17

Exactly why Delaware is better, and whether the putative benefits 

of Delaware run to the debtor or simply its management and 

professionals is the key dispute of this debate.  Lynn LoPucki has 

argued that “competing bankruptcy courts offer high fees to bribe the 

lawyers to bring them cases.”18  This is the phenomena that he 

describes as “corruption,” an effect that he argues has spread from 

Delaware to other districts whose judges also wish to preside over 

large corporate bankruptcy cases.19  

                                                           
17 Todd J. Zywicki, Is Forum Shopping Corrupting America's Bankruptcy 

Courts?, 94 Geo. L.J. 1141, 1173 (2006) (book review) (“[T]here is a relatively 

small group of elite law firms, headed by Weil Gotshal and Skadden Arps, that have 

the resources and experience to handle large, complicated Chapter 11 cases with a 

national (or even international) reach.  As a result, these firms can exert a 

tremendous amount of leverage over the choice of venue by a troubled firm, 

especially in the bewildering and frantic days that precede a Chapter 11 filing.”). 
18 LYNN M. LOPUCKI, COURTING FAILURE at 141. 
19 As first noted by Melisa Jacoby, the details the “corruption spread” argument 

are somewhat problematic, especially in terms of time. See Melissa Jacoby, Fast, 

Cheap and Credit-Controlled: Is Corporate Reorganization Failing? 54 Buf. L.Rev. 

401, 414-15 (2006).  In particular, LoPucki argues that the influence of Delaware can 

be seen with the refiling of cases that first emerged from chapter 11 in 1997.  Given 

that cases emerging in 1997 had been filed in 1995, it would seem to require a rather 

rapid spread of Delaware’s influence to corrupt these cases.  Moreover, it seems odd 

that cases filed the same year would not have also been susceptible to Delaware’s 
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Other academics have argued that Delaware offers special 

advantages, such as speed in reorganization.20  Or it may be that large 

law firm partners are a risk adverse group that has no desire to try 

something new, when Delaware has seemingly worked so well in the 

past, even if their beliefs about Delaware are ultimately mistaken. 

One sure result of this literature has been that Courting Failure, 

with its dramatic and, one suspects, occasionally embolism-inducing 

conclusion,21 has effectively framed the terms of the debate:  has the 

Delaware bankruptcy court, and those who practice in it, corrupted the 

chapter 11 system?22  It is this understanding of the issue that this 

paper pushes against, starting in the next section. 

                                                                                                                                         
influence, thus pushing the start date earlier that most will find plausible. 

20 Kenneth Ayotte & David A. Skeel, Jr., An Efficiency-Based Explanation for 

Current Corporate Reorganization Practice, supra note 4, at __. 
21 See Charles J. Tabb, Courting Controversy, 54 Buff. L. Rev. 467, 469-70 

(2006) (collecting practitioner and judicial comments, most of them scathing, about 

Lynn LoPucki and his book). 
22 LOPUCKI, COURTING FAILURE, supra note 1. 
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II. Reexamining the Data 

This study began with 687 chapter 11 cases identified using Lynn 

LoPucki’s Bankruptcy Research Database.23  All of the cases in the 

sample are very large corporations, each with assets greater than $100 

million (measured in 1980 dollars),24 that were required to file reports 

with the SEC.25  The LoPucki database is also the source of basic 

financial information for the debtors in the sample. 

The initial sample included all chapter 11 cases filed between 1980 

and 2006, save for those cases that were still pending when I gathered 

the sample on February 18, 2007.  Because this study examines the 

probability of refiling within five years of the initial bankruptcy case, I 

removed all cases that left chapter 11 after 2002 from the sample.26  In 

addition, because this study addresses refiling rates during the period 

of Delaware’s ascendancy, I remove all cases from the sample that 

predate Delaware’s apparent ascension in 1992.  Inclusion of cases 

from the period between 1980 and 1991 would seem to hold too great 

a risk of prejudicing the sample, inasmuch as these debtors may have 

been subjected to economic or other factors that, by definition, could 

not have influenced firms filing in Delaware. 

                                                           
23 See www.lopucki.com 
24 Approximately $246 million in 2006 dollars. 
25 For more on the contents of the Bankruptcy Research Database, see 

http://lopucki.law.ucla.edu/contents_of_the_webbrd.htm 
26 Removing the newer cases from the sample also partially guards against the 

possibility that Delaware practices have indeed spread to other districts and that 

these practices have an effect on refiling rates. 
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Following these subtractions, the total sample is reduced to 337 

chapter 11 cases.  I then standardized each debtor’s asset figures into 

2006 dollars using the average annual Consumer Price Index.  This 

facilitates inter-year comparisons of the data. 

 

Petition Date of Sample Cases; Refiling and Non-Refiling Cases
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The cases that refile within five years of leaving chapter 11 are 

well dispersed throughout the years of my sample, as shown in the box 

plot.  The median refiling case in the sample initially sought chapter 
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11 protection in 1997.  The median case that did not refile is somewhat 

newer, filing in 1999. 

The sample includes cases from around the country.  But since 

most cities, other than Wilmington or New York, rarely see more than 

one or two large chapter 11 cases per decade, only twelve cities in the 

sample have refiling rates greater than zero.  The following table 

shows these cities and makes plain the difficulties in making district 

by district comparisons with these data.  Even New York City cases 

represent less than 30% of the cases that filed in Wilmington during 

this period. 

 

Refiling Rates by City, 1992-2002 
(Cities without Refiling Cases Omitted) 

  No Refiling Refiling 
Total 
Cases 

Salt Lake City    100.0% 1 
Spartanburg    100.0% 1 
Kansas City, MO  50.0% 50.0% 2 
St. Louis  50.0% 50.0% 2 
Tampa  50.0% 50.0% 2 
Milwaukee  66.7% 33.3% 3 
Dallas  71.4% 28.6% 8 
Newark  80.0% 20.0% 5 
Wilmington  81.7% 18.3% 155 
Detroit  83.3% 16.7% 6 
Los Angeles  85.7% 14.3% 7 
New York  86.0% 14.0% 43 
All Cities 86.5% 13.5% 337 
 
 

The problem with reporting refiling rates in this manner is that 

there are differences between the cases that file in Delaware and those 

that file elsewhere.  For example, 19% of the cases that file in 

Delaware are prepackaged, as compared to 9% of the cases that file 
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elsewhere.  Delaware cases in the sample entered and exited chapter 

11 in years when the NASDAQ and S&P 500 indexes were 

significantly higher.  Moreover, other factors that exhibit less dramatic 

differences between jurisdictions, such as asset size, may nonetheless 

influence the propensity to refile. 

 

Cases in Sample, by petition and terminal years 
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Thus, any comparison of these cases must account for the 

differences among cases.  But this presupposes that the key distinction 

between cases that refile is Delaware, and starting from this point can 

lead to the obsessive focus on Delaware and its practices that has been 

the norm in the bankruptcy literature.  Accordingly, I start simply 
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trying to identify the factors that predict a debtor’s propensity to refill, 

and then consider if location of the debtor’s first bankruptcy filing 

improves this prediction. 

Although there are a variety of approaches that one could adopt 

with this data, I use a logistic (or logit) regression technique.  In short, 

logistic regression is a form of regression that is used when the 

dependent variable is binary.  A binary dependent variable violates the 

assumption in normal linear regression that the dependent variable is 

normally distributed, since the dependent variable can only take two 

values.  In this paper I use a simple yes/no variable that captures 

whether the debtor reentered chapter 11 within five years of leaving 

chapter 11 as my dependent variable.27

The model I use in this paper consists of twenty-one independent 

variables on the right side of the equation:  five variables capture 

characteristics of the debtor and its bankruptcy case, six variables 

indicate whether or not the debtor’s primary business operations relate 

to industries that frequently appear in the sample, and the remaining 

variables capture underlying economic conditions at the start and 

conclusion of the debtor’s chapter 11 case. 

                                                           
27 Following the distribution of the initial draft of the paper, Professor LoPucki 

alerted me that his refiling data for cases ending in 2001 and 2002 might be 

incomplete, inasmuch as it is not finalized until five complete years have passed.  He 

provided me with updated information for the cases ended in 2001, and I used data 

from www.bankruptcydata.com to update the cases that ended in 2002.  

Nevertheless, there is some risk that using this former source of data undercounts 

reflings, as refiling are defined under different data protocols, although any errors 

would be small:  perhaps one or two missed cases. 

http://www.bankruptcydata.com/


13 Delaware & Chapter 11 [29-Jun-07 
 

The basic debtor characteristics that I capture are the assets of 

debtor, standardized in 2006 dollars, the total number of debtor 

employees, whether the case involved serious allegations of fraud, 

whether the case was filed outside of the debtor’s home district, and 

whether the case was “prepackaged.”28  The economy is measured by 

the closing values of the S&P 500 Index, the NASDAQ Composite 

Index, the closing value of a high yield bond fund,29 the closing yield 

of the 90 day Treasury Bill, and the 10 year government bond rate in 

both the year of filing and the year the debtor leaves chapter 11.30

The resulting model31 improves prediction of refiling by 8.33% as 

compared to simple guessing, which would correctly classify about 86 

out of 100 cases, given the nationwide five year refiling rate of just 

under 14%.  A model that includes only the Delaware variable does 

                                                           
28 A prepackaged chapter 11 case 

 
involves a prepetition solicitation of votes on a plan.  A partial 

prepack involves both a prepetition solicitation (e.g., of 
bondholders) and a postpetition solicitation (e.g., of equity).  
Partial prepacks are usually done to avoid having to conduct a 
"registered prepack," which is subject to review and comment by 
the SEC, and takes substantially longer than a nonregistered 
prepack. 

 
Stephen J. Lubben, The Direct Costs of Corporate Reorganization: An Empirical 

Examination of Professional Fees in Large Chapter 11 Cases, 74 AM. BANKR. L.J. 
509, 516 (2000) (footnote omitted). 

29 The Fidelity High Income Fund, priced on the last trading day of each year. 
30 There is undoubtedly a good deal of correlation among some of the 

independent variables, particularly the economic variables.  Nevertheless, the model 

does not show any of the typical signs associated with multicolinearity problems 

(e.g., extreme standard errors).  See infra Appendix A. 
31 The traditional regression table can be found in Appendix A. 
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not increase our ability to predict refiling at all.  Adding Delaware to 

my model improves predictions by 2.08% -- that is, the model’s 

improvement over guessing drops from 8.33% to 2.08%. 

The effect of Delaware’s inclusion seems to be robust across a 

variety of specifications of the model:  in each case, adding Delaware 

to the model either reduces or has no effect on the model’s predictive 

power.  For example, the two most correlated variables in the model 

are the S&P 500 and NASDAQ variables, and a cautious reader might 

wonder about the potential effects of colinearity.32  If we removed the 

S&P variable from the model, the model increases our ability to 

predict refiling by 4.2%.  Alternatively, removing the NASDAQ 

variable results in a model that improves prediction by 2.1%.  In both 

instances the model’s predictive power does not change upon the 

inclusion of Delaware.  A simplified model that attempts to predict 

refiling without the aid any of the industry variables or the economic 

variables shows analogous results:  the model does little to aid in 

prediction, but adding Delaware does not change that fact. 

Now one could well expect that Professor LoPucki will respond 

that my model is interesting, but irrelevant, as he is only focused on 

companies that reorganized in Delaware during the period he describes 

as Delaware’s ascendancy, that is 1991-96, and that from 1997 to 2002 

the Delaware “taint” had spread to other districts. 

This forces us to consider the initial premise:  In particular, why is 

it that a refiling rate calculated for a five or six year period (out of the 

more than 25 years of the Bankruptcy Code) has come to dominate the 

                                                           
32 See supra note __. 
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more general discussion of corporate reorganization and the legitimacy 

of forum shopping?  Moreover, are these years actually the period of 

“Delaware’s ascendancy”? 

First, note that I have already, albeit implicitly, rejected the use of 

1991 as the start of the relevant period.  Professor LoPucki 

convincingly argues that Continental Airlines’ 1990 filing in Delaware 

was the first case to illuminate the possibility of Delaware venue.  But 

less convincing is the claim that a case filed in December 1990 was 

already influencing the decision about where to file mere months 

latter.  Indeed, one might expect that the key players – the “case 

placers” in LoPucki’s terminology – would have waited to see how 

Continental faired in its chapter 11 case, which did not conclude until 

April of 1993.  For that reason, I adopted 1992 as the relevant starting 

year for the period of Delaware’s “dominance.” 

A quick glance at the following chart makes clear that even 1992 

might be too early, inasmuch as Delaware did not begin to process a 

substantial number of chapter 11 cases until the middle of the 

decade.33  In 1992 about 22% of the big cases filed in Delaware, in 

1993 the number dropped to about 20% of the big cases, only to truly 

begin to climb in 1993, when more than 36% of the big chapter 11 

cases filed in Wilmington – the year Continental’s case was coming to 

an end.  The chart also makes plain that the years of Delaware’s 

supposed dominance were lean years overall for the corporate 

bankruptcy bar – with only 11 large cases filed in 1994 and less than 

30 such cases in each year between 1993 and 1998.  It is not terribly 

                                                           
33 This chart uses all of the cases in the LoPucki BRD, from all years. 
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remarkable that a single jurisdiction would capture a percentage of 

such a small pool of cases. 
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The choice of 1996 as the endpoint for the period of dominance is 

equally puzzling.  Yes, the District Court did withdraw the reference in 

early 1997, but there is no sign that this had more than a temporary 

effect.  Delaware continued to receive large numbers of chapter 11 

cases:  50% of the large cases filed in 1997, almost 45% in 1998, and 
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more than 65% of the big cases filed in 1999.  What is more, no 

district received more than a token number of large chapter 11 cases 

during any of these years.  Indeed, it is arguable that Delaware’s 

dominance did not end, if at all, until 2000 or 2001, when the Northern 

District of Illinois suddenly received 3 and then 6 large chapter 11 

cases, and the Southern District of New York also began to host 

substantial numbers of large cases again.34

In short, the actual significance of finding a particular refilling rate 

within the 1991 to 1996 period is debatable.  If we do not agree that 

these years are particularly relevant, the refilling rate during this five 

year slice is no more important that the refilling rate in any other five 

year period. 

The obvious way to discover if there is indeed a “Delaware effect” 

is through the construction of a control group:  compare Delaware 

cases with otherwise identical cases filed outside of Delaware.  

LoPucki in part does this by considering whether the cases in and out 

of Delaware are different when measured by certain key 

characteristics.  Finding no difference, he concludes that the difference 

in refiling rates can be attributed to Delaware. 

However, given the uncertainty about whether the years 1991 

through 1996 are relevant, it is not clear whether LoPucki has captured 

a Delaware effect or a historical effect.  The data I have presented in 

this paper suggests that the heightened refiling rate he finds in 

Delaware during 1991 to 1996 is a historical anomaly, driven by 

economic conditions and the small number of cases filed during those 
                                                           
34 After never receiving 10 large cases for years, and rarely even more than five, 

New York processed 15 cases in 2001 and 22 in 2002. 
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years, but LoPucki can easily respond that my data has been 

contaminated by the inclusion of cases that occurred after the spread of 

Delaware-style chapter 11 practices.  In short, the claim that particular 

years are the only years relevant to the refiling question, and the 

limited number of cases filed during those years, makes examination 

of LoPucki’s theory exceedingly difficult. 

To get at this issue, without bogging the discussion down with the 

question of whether and when Delaware was “ascendant,” I approach 

the refiling rate question by using a propensity score matching 

technique.35  A matching approach mimics random assignment to the 

relevant category (in this case, Delaware or not-Delaware) through the 

construction of a control group after the fact.36  A propensity score 

matching approach collapses all relevant factors into a single index 

and matches cases based on that index.  In this way, we can attempt to 

create two groups of cases that are roughly identical in all respects 

save for whether they were filed in Delaware.  If the difference in 

refiling rates persists after the matching, it would tend to confirm 

LoPucki’s hypothesis. 

To construct the propensity score, I start with all of the 

independent variables in my model.  Then, to account for the 

importance assigned to petition dates, I also balance the cases by 

                                                           
35 For an extensive and very readable discussion of the matching techniques 

described herein, see Lee Epstein et al., The Supreme Court During Crisis: How War 

Affects only Non-War Cases,' 80 NYU L. REV. 1, 65-69 (2005).  
36 See Stephen J. Lubben, Business Liquidation, -- Am. Bankr. L.J. – 

(forthcoming 2007) (using this same technique to balance a sample of chapter 7 and 

11 cases). 
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petition year.  I adopt a conservative approach to the matching, 

matching cases without replaces (i.e., each Delaware case is only 

matched with one non-Delaware case).37  The refiling rates for the two 

groups after the matching is set forth in the next table. 

 

Comparisons of probability of refiling within 5 years (matched cases) 

  
Case from 
Delaware N 

Probability 
of refiling 

Std. 
Error 

 No 116 8.62% 2.62% 
 Yes 115 15.65% 3.40% 
 

There is no statistically significant difference in refiling rates.38

 

* * * 

 

What then is the implication of this analysis?  After this paper, the 

need for further research and greater recognition of the uncertainty 

inherent in such research is evident.39  More fundamentally, it is my 

hope that the data presenting in this paper will change the tone of the 

Delaware debate. 

Given the uncertainty over whether there really is a Delaware 

effect, it is unhelpful to argue that LoPucki’s critics are defending the 

                                                           
37 Specifically, I use nearest neighbor matching, without replacement, with 

common support in the tails. 
38 t=-1.638. 
39 See Lee Epstein, Andrew D. Martin, & Matthew M. Schneider, On the 

Effective Communication of the Results of Empirical Studies, Part I, 59 Vand. L. 

Rev. 1811, 1837-38 (2006). 
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“indefensible.”40  Even if my model ultimately is supplanted by a 

better tool for predicting refiling, and undoubtedly such a model can 

and will be devised, the fundamental point is the doubt that the model 

raises about Delaware’s centrality to the analysis.  Until it has been 

shown that that Delaware is the distinguishing factor among cases that 

refile, it is both unfair and imprudent to assume a Delaware effect and 

put the burden on those who argue otherwise.  In short, there is 

nothing “indefensible” about the notion that Delaware is not the issue. 

Of course, it is equally unhelpful to essentially call Professor 

LoPucki names.41  Moreover, I doubt it is helpful to engage in 

extensive linguistic hand wringing over LoPucki’s use of the word 

“corruption.”  Everyone involved in this debate understands what 

Professor LoPucki means by this term – and while the term may be 

indecorous, it is probably time to move beyond the melodramatic 

displays of indignation.  Indeed, if LoPucki’s data was a strong as he 

suggests it is, corruption might be exactly the right word.  But there is 

uncertainty here and until it is resolved, I can only hope the debate can 

proceed at a lower temperature. 

 

 

 

 

 

 
                                                           
40 LoPucki & Doherty, Delaware Bankruptcy:  Failure in the Ascendancy, 73 U. 

Chi. L. Rev. at 1387. 
41 See Tabb, Courting Controversy, supra note 21. 
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Conclusion 

By the late 1990s it became apparent to all that Delaware was 

attracting more than its share of large corporate bankruptcy cases.  

Given this trend, it was natural to wonder if the Delaware cases were 

somehow different from cases filed elsewhere. 

At roughly the same time, several well known companies – 

airlines, retail chains, steel manufacturers -- entered chapter 11 for the 

second or even third time since 1980.  It was also natural to wonder if 

these two trends were related:  did Delaware play some role in all of 

these refilings? 

But by starting from this point, bankruptcy scholars neglected to 

consider if a debtor’s return to chapter 11 could be better explained 

outside of a Delaware/Non-Delaware framework.  As this paper has 

shown, it actually appears that whether or not a case filed in Delaware 

is largely irrelevant in answering the question of why firms enter 

chapter 11 more than once. 

And while it may still be shown that Delaware plays some yet 

unknown role in the process, the bankruptcy community needs to 

carefully consider the prior assumption that Delaware holds the key to 

understanding refiling. 
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Appendix A 
(regression table for model used in article) 

 

 

 

   Number of obs = 333  
   Wald chi2(21) = 38.99  
   Prob > chi2 = 0.0098  
Log pseudolikelihood: -120.23  Pseudo R2 = 0.1246  
       
  Robust     
 Coef. Std. Err. z P>z [95% Conf. Interval] 
       
Forum shopping -0.06 0.35 -0.17 0.87 -0.76 0.63 

Prepackaged case 0.80 0.45 1.78 0.08 -0.08 1.68 

Fraud in case (y/n) 0.94 0.78 1.21 0.23 -0.59 2.47 

Log of assets in 2006 dollars 0.04 0.22 0.18 0.86 -0.39 0.47 

Log of Employees 0.18 0.14 1.27 0.21 -0.10 0.46 

SP500 at start of case 0.00 0.00 -1.94 0.05 -0.01 0.00 

SP500 at end of case 0.00 0.00 1.35 0.18 0.00 0.01 

10 year bond rate at start of case -0.62 0.36 -1.71 0.09 -1.34 0.09 

10 year bond rate at end of case 0.14 0.35 0.39 0.70 -0.56 0.83 

NASDAQ at start of case 0.00 0.00 2.19 0.03 0.00 0.00 

NASDAQ at end of case 0.00 0.00 -1.63 0.10 0.00 0.00 

Communications -0.23 0.74 -0.30 0.76 -1.68 1.23 

Industrial and Commercial Machinery and 
Computer Equipment                    

0.42 0.57 0.73 0.47 -0.70 1.53 

Business Services                                                        -0.52 0.92 -0.56 0.57 -2.32 1.29 

Food Stores                                                                 0.21 0.84 0.25 0.80 -1.44 1.86 

Textile Mill Products                                                 -0.01 0.79 -0.01 0.99 -1.55 1.54 

General Merchandise Stores                                     0.49 0.80 0.60 0.55 -1.09 2.06 

High yield fund value at start -0.46 0.28 -1.61 0.11 -1.01 0.10 

High yield fund value at end 0.52 0.26 2.02 0.04 0.02 1.02 

T-Bill bond rate at start of case 0.29 0.20 1.46 0.14 -0.10 0.67 

T-Bill rate at start of case 0.10 0.19 0.51 0.61 -0.27 0.46 

Constant -2.77 4.40 -0.63 0.53 -11.39 5.85 

 

Dependent variable is refiling within five years of exit from chapter 11 

(refiling =1). 
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