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Introduction
France has been a commercial trading nation since the earliest times. The
annual fairs held on the plains of Champagne, instituted in the late 1100s, were a
focus for the development of cross-European networks for trade and finance.
This is said to have contributed directly to the development of a Europe-wide
economic system.1 With trade came undoubtedly the need to regulate for
situations of economic hardship and domestic rules were introduced early to deal
with insolvency. The framework for such measures in France has a long and
ancient history, one of the first comprehensive ordinances anywhere being that
promulgated in 1673 in the reign of Louis XIV. The impact of insolvency has also
been felt at an international level with a number of instances occurring over the
centuries. Although instances of international insolvencies proper have been little
documented, it is known that the failure of the Bardi Bank in 1345 had
repercussions on the financial stability of both the French and English Crowns. 2
This particular failure stemmed from a general crisis in banking involving most of
the leading houses in Florence suffering from an overextension of credit. 3 One of
France’s most eminent writers, Maurice Druon, chronicles the impact of the
withdrawal of the Tolomei Bank to Siena on the finances of the French Crown in
the mid-14th century.4
As examples of the early drive towards organisation of international proceedings,
there exists a French ordinance of Louis XV of 9 April 1747.5 A later treatment of
international insolvency occurs in the Franco-Swiss Treaty of 1777, one of whose
provisions states that fraudulent bankrupts may not seek asylum in the other
state in order to evade creditors.6 This treaty is said to be based on an earlier
text concluded between France and a number of the Swiss cantons in 1715,
which although on the theme of enforcement of foreign judgments does not
expressly mention insolvency. This Treaty was revised between 1798 and 1828,
each time carrying forward the insolvency theme. The Franco-Swiss Treaty of
1869, a later revision, is incidentally also said to be the model in Europe for later
bilateral treaties of this type. The treaty applied to nationals and foreigners
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resident in one of the states with assets or creditors in the other. Jurisdiction was
in principle allocated to the courts where the debtor had a commercial
establishment or, if a company, its seat. There was a sharp division in practice
between French and Swiss courts where the debtor had establishments in both
states or was established in one state with residence in the other, situations not
provided for in the convention. The Swiss courts took a definitional approach,
limiting jurisdiction to instances specifically provided for in the treaty. The French
courts, although at first agreeing with this view, later took a more purposive
approach, extending jurisdiction to any cross-border instance.7 As will be seen
below, this purposive approach may in fact characterise the way the French
courts have treated the issue of jurisdiction, which lies at the heart of any
consideration of the rules that govern how French courts will react in instances of
international insolvency.
Jurisdiction in Company Law Matters
As a preliminary point, in the case of jurisdiction over companies, the Civil Code
states that companies whose seats are to be found on French territory are
subject to French law. The law also states that third parties are entitled to
assume that the location of the statutory seat raises a presumption of jurisdiction,
although the company itself may not rely on this fact where the ‘siège réel’ (real
seat) is considered to be elsewhere.8 The effects of the real seat doctrine are
complex and differ between states that acknowledge its use, depending often on
the precise context in which it is sought to apply the principle. According to this
doctrine, a court is entitled to examine whether the location of the seat
corresponds to the reality of business activity. In practice, the real seat doctrine
means that the courts will seek to apply their law to a company where that
company either has its real seat or substantial presence through having its centre
of main interests in that jurisdiction. This will be irrespective of whether the
company in question has been incorporated in another jurisdiction. A number of
consequences arise from this position. The choice initially exercised by company
promoters in respect of the proper law of the company may be frustrated.
Furthermore, in the event that the law of the state in which the company has its
real seat is applied in preference to that of the state of incorporation, this may
engender a situation of conflict between both sets of rules. This may be
particularly so, where enforcement of any orders made is subsequently sought in
the jurisdiction of origin.
Jurisdiction Rules in Insolvency Matters
French law recognises the principle of hierarchy of laws, generally placing
international law above domestic law in the legal order. Courts will therefore seek
to give effect to the text of any international instruments and conventions.
7

Ibid. at 224-225.
Article 1837, Civil Code and Article L210-3, Commercial Code (formerly Article 3, Law no. 66537 of 24 July 1966).
8

Nevertheless, there exist difficulties with regard to the extent to which domestic
judges will be qualified to interpret and apply such treaties, it only having been
recently decided that judges should seek to apply these texts without reference
to the practice of the executive in this regard.9 In any event, in the absence of
such texts, domestic legislation and legal rules are of application. Among these
rules are those the courts use to determine their own jurisdiction and the
Supreme Court has held as a general statement of law that internal rules of
competence also extend to determining jurisdiction over international matters.10
As the Brussels Convention 1968 excludes insolvency from its remit, the basis
for jurisdiction in insolvency must be determined by reference to these domestic
law rules. There are two statutory tests of jurisdiction, the first deriving from the
law dealing specifically with insolvency.11 The second, a form of default provision,
derives from general civil law rules as well as jurisdiction rules contained in the
Civil Code. An extension of the latter test based on case-law has led to the
application of jurisdiction of a territorial nature in situations where courts have
held that local interests are at stake. In addition, the real seat doctrine is of
application as a determinant of the tests of jurisdiction. Jurisdiction is a matter
quite separate from the recognition of foreign orders, for which a special
procedure, the exéquatur,12 is provided in order that effect may be given to these
orders on French territory.
Law of 1985 Provisions
In insolvency, a court is competent to exercise jurisdiction over a business,
whose seat is located within the territorial jurisdiction of the court. Where a seat
does not exist on French territory, the criterion used is the location of its ‘centre
principal de ses intérêts’ (principal centre of interests) in France.13 The criterion
based on the presence of a seat or the domicile of the debtor is one that has
been long sanctioned by the case-law.14 In the case of incorporated bodies, the
courts are aware of the ability of companies to determine the location of their
incorporation and will examine whether the location of the registered office
coincides with the place where activity is carried out.15 The examination will be
conducted in light of the evidence presented to the court as to the location,
frequency and duration of the activity alleged. Furthermore, it will be carried out
in light of other factors showing a strong connection with the jurisdiction through,
for example, the exercise of management or other vital company functions there.
In this context, the application of the real seat doctrine would allow for jurisdiction
in a situation where a business maintains the appearance of having its seat in
9
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another country but whose real presence and centre of interests is in France.16
Furthermore, the finding that the overseas seat is a fiction because the
management operates within the jurisdiction also confers jurisdiction on the
courts. This was the case of a company which claimed to have its seat in
Monaco, but evidence was brought which showed that its board of directors
operated in Paris, where its principal commercial operations also lay. 17 Although
the foreign seat might well be real, this fact has not prevented some courts from
deciding that the jurisdiction tests were satisfied where the evidence showed that
the effective centre of business was located in France. Similarly, the fact that
proceedings are afoot in another jurisdiction does not prevent the courts from
considering and initiating proceedings where they choose to do so.18
A particular instance of the application of these provisions is in the BCCI case,
where the bank had establishments in Monaco and France. The Paris
Commercial Court exercised its inherent jurisdiction under the Law of 1985 to
open judicial rescue proceedings on 23 July 1991.19 Having ascertained that the
bank was in a technical state of insolvency, the court proceeded to initiate
proceedings. It held that, by virtue of the provisions of the Law of 1985, where
the debtor had a real commercial presence in France despite having an overseas
seat, the domestic courts were competent to open proceedings. Evidence of the
commercial presence was amply provided by the existence of agencies in Paris,
Marseilles and Cannes. The Paris establishment, in comparison with the others,
was the principal establishment in France, a factor that further motivated the
Commercial Court with regard to exercising jurisdiction. Similarly, with regard to
the branch in Monaco, a French court could open proceedings by virtue of Article
2(2) of the Franco-Monegasque Treaty of 1950. The fact that foreign proceedings
were in progress was not held to be an obstacle to proceedings being opened.
This is especially true where the foreign proceedings have not yet been
recognised by virtue of undergoing the exéquatur process. Nevertheless, the fact
that local proceedings are opened would prevent foreign orders from obtaining
recognition and thus would guarantee primacy to the domestic proceedings. 20
Once jurisdiction had been taken in this manner, the local court could then
proceed to ascertain whether the debtor satisfied its criteria for the opening of
formal proceedings.
The judgment of the Commercial Court, confirmed by the Paris Court of Appeal,21
in the BCCI case was further appealed by the liquidators appointed by the courts
in Grand Cayman. The Supreme Court was confronted with two arguments on
jurisdiction, the first relating to the universal effect of a foreign judgment given in
time before a French judgment and whose merits were not subject to a
16
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challenge. The second argument was in respect of whether the courts could in
fact justify the opening of proceedings in light of the fact that the establishments
in France and Monaco could not be said to constitute independent
establishments, operating as they did under the direction of the parent bank. The
Supreme Court gave short shrift to these arguments, stating that the existence of
a foreign judgment, although it was entitled to recognition and had probative
value before domestic courts, could not prevent a local court from exercising
jurisdiction. This was provided no previous exéquatur had been obtained and
where the court was not constrained by any international text requiring it to give
precedence to the foreign judgment.
With respect to the qualification for opening proceedings, the rule iterated by the
Supreme Court was that the location of the principal establishment governed the
allocation of jurisdiction. In this case, it was amply satisfied on the evidence that
the main activities of BCCI in France were carried out in Paris, whatever its
status vis-à-vis the parent bank. The French courts were entitled to only take
cognisance of activities carried out within the country to found jurisdiction.22 The
independence of activities carried out in the country as compared to those in
other jurisdictions is illustrated by two connected cases, in the first of which the
interests of foreign creditors were at stake. Here the court held that foreign
creditors were entitled to participate in the local insolvency, irrespective of any
other claims they may have elsewhere, provided the debt they alleged was owed
them had a close connection with the activities of the bank in France. 23 The
second case concerned a creditor who sought to set off sums owed by it to the
bank against debts owed by other branches of the bank. As the courts held that
the law of the transaction was French, the creditor was unable to assert this
claim as the courts would not take into account transactions elsewhere and the
relevant criteria to satisfy such a claim under domestic law had not been met.24
General Civil Law Provisions
The courts have traditionally recognised themselves as competent even in
situations where the debtor has no domicile, seat or principal establishment in
France. The precise extent of this jurisdiction is difficult to ascertain with
precision and appears to some commentators to be opportunistic in nature.
Often, jurisdiction is asserted because of the ‘intérêts en présence’ (interests in
the case), for example the existence of creditors or employees within the
jurisdiction. It is the case that without these interests, foreign orders affecting the
debtor will often receive recognition. However, in the presence of some
determinable benefit for local creditors, domestic judges often find it perfectly
acceptable to open a second competing procedure affecting the same debtor. 25
The qualification used to describe the basis on which these proceedings are
22
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opened sometimes rests on finding that the debtor has a centre of activity located
in France, which, while not amounting to a principal establishment, nevertheless
constitutes a distinct operation from that at its seat or domicile.26 Thus, where the
business has only a branch or presence, an entity often without legal personality,
a court may still submit the business to insolvency proceedings.27 This was the
case of the French subsidiary of a German computer company subject to
insolvency proceedings in its home jurisdiction. To justify opening proceedings
with regard to the subsidiary, the Supreme Court held that insolvency of the
holding company meant that it was no longer able to support the activities of its
subsidiary. Consequently, as the subsidiary faced a situation where it had
ceased to make payments, this would entitle the courts to open formal
proceedings.28
Other court rulings are reported as going much further to establish jurisdiction. In
these cases, even where the business has no establishment or other operations
in France, creditors may still petition the court to apply insolvency proceedings to
the debtor business. The courts have held that jurisdiction is satisfied by the
conduct of business in the country, for example through the issue of securities or
contracting for orders.29 Furthermore, the courts have also used the presence of
assets to justify proceedings, although the commentators are divided as to
whether this use of powers by the court is an unwarranted extension of the
territoriality principle.30 Furthermore, the Supreme Court has held that creditors
may choose, in the absence of a link between the business and any particular
territorial jurisdiction, any court in which to file a claim based on the failure of the
debtor to honour obligations contracted for by them towards a local creditor. 31 In
this case, more often than not, it is the successful creditor who first institutes
proceedings who decides where proceedings will take place. Commentators are
not persuaded that the justifications based on commercial presence, business
activity or presence of assets are sound in principle, but despite this, it seems a
constant feature of the case-law that jurisdiction may be satisfied in a number of
ways reliant on general principles of jurisdiction.
Where justification in a legal source is necessary for these assertions of
jurisdiction, it is often found in what is called the exorbitant jurisdiction principles
contained in the Civil Code. These rules are of ‘ordre public’ status and are thus
mandatory for French courts to follow, unless another text of a higher status (a
constitution or international convention) states otherwise. According to these
rules, a foreign person, whether resident or not in France, may be cited before a
French court to answer for any obligations pursuant to a contract in France with a
French citizen. Similarly, a contract with a French citizen made elsewhere is also
26
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subject to the jurisdiction of the French courts.32 Furthermore, a French citizen
may be answerable before French courts for obligations contracted for outside
France, whether the obligations are owed to a French citizen or foreigner.33
These exorbitant jurisdiction rules are of general impact and apply, as the courts
have frequently held, to all areas of law, although very limited exceptions are
recognised for administrative law and contracts in relation to foreign real
property.34 In insolvency, these texts have been given effect by the Supreme
Court judgments in a consistent line of authority dating to the 1960s.35
The views of commentators on the exorbitant rules are mixed. A significant
majority of authors have strong reserves about the consequences of adopting a
pro-creditor position in this regard, invariably leading to a multiplicity of
proceedings. Suggestions have been made that the competence of the courts in
these cases should be limited to instances where the foreign debtor has a
secondary establishment or branch in operation. However, an observation has
been made that, in many instances where the exorbitant jurisdiction is relied
upon, the fact situation reveals that the debtor has a presence in France through
a branch or registered address.36 Nevertheless, the courts have held in one case,
relying on the Civil Code provisions, that foreign creditors may petition the courts
to open proceedings involving a French citizen domiciled within the jurisdiction,
but whose principal establishment was located overseas. The facts, however,
also reveal that the foreign court, when seised, disclaimed jurisdiction. It might be
argued therefore that the domestic courts could not fail to act without
jeopardising the interests of both the debtor and any creditor.37
A further instance of the application of general rules comes from the use of the
general ‘ordre public’ provision,38 by which certain laws have a recognised status
as texts that can not be derogated from in their application. The Law of 1985 is
adjudged a law that governs commercial relations and is therefore a law of ‘ordre
public’ nature and interest.39 As such, jurisdiction may be taken even where
these public interests are at stake. In cases where a court declares itself
competent to initiate insolvency proceedings, it will apply in line with this view
provisions of local law that appear to it to have ‘ordre public’ status. For example,
rules that establish the liability of business partners or company directors for the
repayment of business debts applies to all individuals, whether or not they are
foreign nationals.40 In an instance under a similar provision in an earlier law, 41 the
32
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Supreme Court found a Swiss director liable for business debts, incurred by a
French company, the relevant bilateral treaty not having made provision for this
eventuality.42
In general, domestic provisions that will be enforced are those applicable to the
opening and conduct of insolvency proceedings, actions against partners and
guarantors of unlimited companies, actions or prosecutions involving the
directors and officers of businesses in cases of management mistakes,
negligence or acts of criminal bankruptcy. Furthermore, local provisions will also
apply to allegations of ‘confusion de patrimoines’ (confusion between personal
and company assets or between the assets of several companies under the
same management) and to the fictional incorporation of companies as a means
of evading liability. The rules relating to creditors and their rights within the
procedural context are also considered of ‘ordre public’ status.43 An example may
be seen in relation to proof of debts, where a foreign creditor was held strictly
bound by the limitation period for declarations.44 An exception exists, however,
for security interests, including mortgages, charges and retention of title clauses,
where the application of other laws may be justified by private international law
rules.45
Recognition and Enforcement of Foreign Proceedings
A foreign judgment is generally acknowledged as having the authority of the state
from which it emanates. Nevertheless, the foreign judgment is still subject to an
examination by French courts, which must decide what authority to accord it
within the domestic system. This is performed through the procedure known as
the exéquatur, which is treated by commentators as being the equivalent to
formal adoption of the judgment by the domestic courts so that enforcement may
take place. Prior to the exéquatur process being obtained, the position of a
foreign judgment before the judicial system in France is more ambiguous. In
essence, despite the fact that a foreign judgment may be in existence, this does
not prevent a judge from opening local proceedings involving the debtor on the
foundation of any of the jurisdictional bases mentioned above. Although this
would seem to render a foreign judgment nugatory, the judgment still possesses
a certain probative value. Recognition of this value is subsequently confirmed by
making it enforceable through the exéquatur. Nevertheless, before this stage, the
degree to which the foreign judgment may be acknowledged as a valid order, the
effect it has within the domestic system and what reliance may be placed on it for
purposes connected with proceedings is less certain.
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The Foreign Judgment Prior to Recognition
Without recognition through the exéquatur, a foreign judgment is incapable of
enforcement. This is held by commentators to be the result of the application of
strict conflict rules and is justifiable in insolvency, having regard to its status as a
measure of ‘ordre public’ law.46 However, the existence of the foreign judgment
may be recognised by a French court as having a certain probative value and
may, in certain instances, have effect, particularly where the judgment affects the
capacity and status of individuals subject to other personal laws. Although
insolvency would seem a case for the application of this rule, especially where
the foreign judgment declares the insolvent status of the debtor, the courts in
France have steadfastly refused to give effect to any foreign judgment in
insolvency that has not gone through the requisite recognition process.
Nevertheless, a foreign judgment in insolvency is treated as having an effect
insofar as it brings about a change in the status of the debtor, of which judicial
notice may be taken.47
The rights of foreign insolvency administrators to manage the insolvency process
may be recognised as valid by the production of a foreign judgment. However,
the judgment does not produce any effect on the debtor’s possessions within the
jurisdiction where execution or enforcement is necessary to deal with these
assets. It may, nevertheless, be used as proof of the status of the insolvency
administrator and the capacity given to him to act by the foreign court. The
consequence of this is that the insolvency administrator will be able to act before
the French courts, including for example where the debtor needs to be
represented in litigation.48 Examples of acts that the insolvency administrator will
also be able to perform include making requests for preservation measures over
assets, applying for formal recognition of the foreign judgment as well as proving
foreign debts in any French proceedings. The extent of preservation measures
that can be ordered pursuant to such a request include injunctions not to deal
with assets and the seizure of property for the purposes of preventing execution
by third parties, provided these measures do not in themselves amount to
enforcement of the foreign order.49 Nevertheless, a French court still retains the
discretion to supervise the relevant official in the exercise of his functions and
may decide not to accord the official automatic recognition of all his acts.
One qualification nevertheless remains in relation to the powers of the foreign
insolvency administrator to act. The debtor, while proceedings have not been
instituted in France or the foreign judgment recognised, remains free to deal with
his own assets within the jurisdiction.50 Even if the foreign judgment operates so
46
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as to deprive him of the ability to deal with his assets universally, this being
generally the case, the order can not affect the disposal of property within the
jurisdiction. This may prove an insuperable state of affairs unless the insolvency
administrator acts diligently to obtain preservation measures. Similarly, creditors
in France may still exercise any rights against the debtor, including suing for
payment, seizing property or requesting the opening of insolvency proceedings,
despite the existence of a foreign judgment affecting these acts. The effect of any
foreign composition will also fail to extend to assets or bind creditors within the
jurisdiction without formal recognition through the exéquatur.51
Recognition Procedure
A foreign judgment may be registered in France and executed over assets of the
debtor present within the jurisdiction, subject to the absence of a judgment or
order by a domestic court opening proceedings in respect of the same debtor. 52
The procedure for the recognition of a foreign judgment follows ordinary rules of
civil procedure in relation to the recognition of foreign judgments. The application
for the issue of a summons may be made by any interested party, this definition
including a foreign insolvency administrator, creditor or debtor himself. The
Public Prosecutor is also considered to enjoy the same right because of the
extensive role given the official in the general insolvency law context. 53 The
Supreme Court has dealt with the question of what constitutes a relevant interest
in a case where the debtor itself applied for the exéquatur of a judgment
declaring the company insolvent. It sought to justify this course of action by
reference to debts owed to a number of French companies that it could
potentially set off if these debts were taken into account in proceedings. 54 The
application may be made before the courts in whose district the debtor has its
centre of business activity within the jurisdiction. Where any other party makes
the application, the debtor must be cited to appear even if the foreign judgment
was obtained ex parte.55
The court hearing the application must content itself with an examination of the
regularity of the foreign judgment. The Supreme Court has had occasion to
pronounce on what are the essential elements that a French court must look for
in its examination of the validity of the foreign judgment. The conditions are that
the foreign judge was competent to make the order in question and that the
procedure used was the normal one in the instance. In addition, the law applied
by the foreign judge must be the correct one in light of the private international
rules the French courts would use in similar situations. Furthermore, no fraud
induced the making of the order and, finally, that the order is compatible with
domestic ‘ordre public’ rules. The examination, although quite detailed, is carried
51
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out solely with the aim of ensuring the protection of the French legal order and
interests. To that extent, the examination of the validity of the foreign judgment
should not amount to a retrial of the issues and substance of the decision. 56 The
exéquatur of a judgment may also be obtained, even where the foreign
procedure does not have a precise parallel in domestic law, an example being of
the insolvency of a non-commercial person in the commercial courts.57
Nevertheless, the exéquatur process must still ascertain that any judgment to be
recognised does not offend general ‘ordre public’ rules. The concept of ‘ordre
public’ is one that has a great history in French law and has a very welldeveloped tradition and jurisprudence of its own. A detailed treatment of the rules
of this branch of law as they apply to insolvency matters would be inappropriate
here. Nevertheless, in line with general principles, it may be said that the view a
French judge should normally take is to ask whether the foreign judgment should
be granted recognition or not. However, a judge may still grant recognition to a
part of the judgment, where there is doubt or the conditions have not been fully
satisfied with respect to this part, provided the judgment is capable of being
severed in this way.58 The fact that the parties do not point to any breach of the
conditions is not considered sufficient grounds for a judge to accord the
exéquatur without being himself satisfied. Similarly, the existence of a doubt as to
any one of the conditions would entitle a judge to refuse recognition. This is
compatible with the notion that the judge is the ‘guardian of French
sovereignty.’59 The concept of ‘ordre public’ in this case also extends to the
bases on which jurisdiction has been exercised by the foreign court, especially
where it might conflict with the view taken by a domestic court as to its own
jurisdictional qualifications. Despite the relatively low numbers of applications for
recognition of foreign judgments in insolvency, commentators are able to state
that the concept of ‘ordre public’ is in evolution with the tendency in French law
towards more flexibility. Instances where hitherto recognition might have been
difficult to obtain would not now face much dispute before the courts, the
example given being the sea change in case-law with regard to the position of
retention of title clauses.60
The Effect of Recognition
Where the foreign judgment has been recognised, the domestic court will order
that it receive the formal stamp of recognition. Once this is obtained, the foreign
judgment carries the same authority as a judgment obtained in a French court
and is res judicata. The effect will be to render the judgment capable of
enforcement in France. Concurrent insolvency proceedings in France against the
56
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debtor the subject of the judgment may not be initiated. Nevertheless, the
judgment granting exéquatur may be appealed as any ordinary judgment in civil
proceedings. Once final, it binds all parties to the original judgment and has
effect as against third parties. Despite this, creditors may still appeal against the
terms of the judgment as it affects them provided they show good cause. This
might include where the creditors were in fact denied the right to participate in the
foreign proceedings in question or where they have already proceeded to levy
execution over assets within the jurisdiction.61 The exéquatur must be advertised
in the same manner as any domestic judgment that initiates insolvency
proceedings by publication in the ‘BODACC’, a specialist annexe of the Official
Journal.
The judgment receiving recognition may only be enforced after the time when
exéquatur is obtained and will generally only have effect prospectively. 62 Any
action taken by creditors between the date the foreign judgment is obtained and
when it is recognised continue to have effect as regards the parties involved, not
withstanding the fact that the exéquatur has subsequently been obtained.
Nevertheless, this long standing principle was put into question following a
celebrated case where the Supreme Court appeared to state that domestic
courts should be prepared to accord retrospective effect to a subsequently
recognised foreign judgment from the date the judgment was originally given.
This would undoubtedly have an effect over the debtor’s property and any rights
over disposal that might well have been exercised in the interim. The case in
question concerned a Danish distributor of French products that was declared
insolvent. An important French creditor levied execution over real property in
France, this being challenged by the insolvency administrators, who successfully
sought exéquatur of the insolvency judgment.
The issue taken to appeal was whether the execution could continue to be
maintained. The Court of Appeal decided that the original demand for payment
was invalid and consequently the execution was void as against the interests in
the insolvency. The Supreme Court quashed the judgment, holding that the true
question was whether the execution could stand in light of the recognition of the
judgment. It held that the issue fell to be decided according to the Danish law,
being the procedural law, and avoided the execution on this basis. The
justification raised by the court was that, although a foreign judgment could
normally only be enforced following the exéquatur process, nothing prevented a
French court from taking into account the effect that a Danish court would hold
attached to the original judgment. In this case, the concept of a moratorium on
execution was known to both legal systems and could not possibly offend against
the French conception of ‘ordre public’. However, it is likely that this type of
retrospective recognition will be decided on a case by case basis and subject to
continuing views on what constituted ‘ordre public’ rules.63
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Bilateral Conventions
France is a signatory to four bilateral treaties dealing with insolvency that at the
time of writing are still in force.64 A further treaty with Switzerland, noted above,
was abrogated in 1992. The circumstances surrounding the abrogation of this
treaty, officially because of the entry into force of the Lugano Convention 1988,
are curious. The latter convention in fact preserved the effect of the treaties it
mentions with respect to matters excluded from the competence of the
convention.65 These would, as in the Brussels Convention 1968, have included
insolvency matters. Nevertheless, the two states concerned chose to abrogate
the treaty completely. Commentators have deplored the loss of what had been a
useful instrument and also observe that the paucity of treaties in this area may be
proof of the difficulty in securing a consensus even at the bilateral level on the
treatment of international insolvency.66 The treaties have in common the
application of the principle of unity of the procedure based on domicile of the
debtor, although there are minor procedural deviations from the principle in some
of the treaties. For example, the Treaty with Belgium allowed for non-domiciled
businessmen of either state to be declared insolvent if they had a commercial
establishment in any of the states.67 Other common provisions include those on
res judicata, applicable law and conflict resolution. There has been little case-law
on treaty provisions, but the rules that emerge are not always uniform in
approach.
In the case of the Treaty with Switzerland, the extension by a French court of
insolvency proceedings involving a French subsidiary to its Swiss holding
company on grounds of commonalty of decision making was quashed. This
occurred because the provision of the Treaty requiring the Swiss business to
have a commercial establishment in France was not met by the participation of
the holding company in acts preparatory to the formation of the subsidiary. 68 On
similar lines, the extension by a French court of insolvency proceedings,
permitted by French law, to a non-executive director resident in Belgium of a
business also domiciled in Belgium, was held unjustifiable. This was because
Belgian law did not recognise the extension to a non-businessman of insolvency
procedures, the Treaty stating explicitly that the law of the seat of the business
should govern issues arising from its insolvency.69 A very different solution was
found in a case extending insolvency procedures to a Monegasque bank. The
bank had been connected with the fraudulent financing of three French
businesses, also the subjects of proceedings. The court assumed that despite
the absence of an establishment in France, insolvency procedures could still be
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extended under the provisions of the Treaty, although the judgment was quashed
due to the insolvency administrator’s failure to present evidence in time.70
International Conventions and Developments
France has been active in the negotiation and conclusion of a number of
international projects in the insolvency field. France is, together with a number of
other European Countries, a signatory to a Convention in the field of insolvency,
adopted under the aegis of the Council of Europe in 1990. It is designed to apply
in situations where ‘the insolvency of a debtor results in his being divested of
assets and a manager being appointed to realise them’. 71 The basic paradigm of
this Convention involves the repartition of jurisdiction between main and
secondary proceedings. The Convention deals with the power of insolvency
administrators to act outside their home jurisdiction, the possibility of opening
secondary proceedings in the territory of other member states and the possibility
for creditors to lodge claims in foreign insolvencies. Despite the adoption of this
Convention by twenty-three countries, it remains without force due to insufficient
ratifications and the chances of this project being resurrected must now be
considered to be unlikely. Not all of the commentary was positive with respect to
this Convention, with one commentator stating that it was surprising that France
had so readily signed up. This was given that the underlying philosophy of the
Convention was so radically different from the domestic conception of the
importance of insolvency, particularly its rescue elements.72 Furthermore, given
the immense practical difficulties in implementing its provisions, it was unlikely
that the Convention would have made much impact on the regulation of
international insolvency.73
The European Insolvency Convention 1995, of which France was an active
promoter, was also a project that received much support from commentators and
practitioners in France. This project, which began in the early 1960s, stemmed in
part from the work on the Brussels Convention. French academics led and took
part in the work that produced the first draft convention in the 1970s and
continued to play a major role in the later work which took place over a number of
decades.74 Work within the European Community was suspended in 1985
apparently after a failure to agree a consensus on the second draft of the
convention. A fresh impetus seems to have been given by the production of the
Council of Europe text in 1990 although the working group was not reformed until
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1989. A final discussion draft of the European Community text was produced in
1994, which formed the basis for the version that the Council of Ministers were to
approve in 1995. The influence of the Council of Europe text on this document
was palpable, with commentators stating that the differences between early
European Community drafts and this Convention represented ‘a dramatic retreat
from the universalism principle’ inherent in previous drafts.75 A comparison
between the Conventions revealed similarities including the division between
primary and secondary jurisdiction criteria, with the use of the ‘centre of the
debtor’s main interests’ to justify primary assumption of jurisdiction, although
there were important differences in the later definitions used to develop the
concepts. Differences, however, included the addition of uniform choice of law
provisions, although some commentators regretted the territorial nature of some
of these provisions.76 The instrument, however, failed to enter into force because
of a requirement for unanimity and the United Kingdom failed, for extraneous
political reasons, to adhere in time.77 The European Regulation on Insolvency
Proceedings 2000, which revived this project without major amendment to its
provisions, was adopted following a proposal co-authored by Germany and
Finland in 1999. Given that the proposal has been enacted in the form of a
Regulation, it will enter directly into force on 31 May 2002 in all of the member
states in the European Union subject to Title IV of the EC Treaty.
Another international project in which there has been some interest in France is
the UNCITRAL Model Law on Cross-Border Insolvency 1997.78 The Model Law
contains four key areas outlining the scope of the Model Law itself and rules for
access by representatives of foreign insolvency proceedings, including those
governing the treatment of foreign creditors. It also covers the effects of domestic
recognition of foreign procedures and, most importantly, rules for co-operation
and for co-ordination of simultaneous proceedings in several jurisdictions over
the same debtor. The text represents essentially a compromise between different
legislative traditions and is accompanied by a Guide to Enactment, which was
produced in order to assist legislative draftsmen in adapting the Model Law to
local conditions. A French commentator’s view of the Model Law has stated that
it is an ‘...ambitious and measured. Ambitious because [it] seeks to propose to
States common rules for the treatment of international insolvencies.... Measured,
because the rules do not require States to introduce profound legislative
changes...’.79 It is not known, however, whether the French Government is
considering its implementation as an adjunct to the European Regulation on
Insolvency Proceedings when this enters into force.
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Summary
The law and practice in France reveal a very strict territorial approach to
insolvency with the aim of the law being to determine the conditions in which the
courts in France must open proceedings. In most instances, domicile or the
presence of an establishment determines jurisdiction according to the Law of
1985. The priorities in the Law of 1985 on preservation of business and
employment lend the subject economic and political importance and the law itself
is considered to have public order status, hence a law whose provisions are
considered mandatory and from which courts are not free to depart. Nationality
and presence of assets or business interests can also attract the exorbitant
jurisdiction rules of the Civil Code, which are often invoked as an ancillary source
of jurisdiction by French courts. Finally, the nature of interests in the cause is a
strong incentive for courts to investigate whether there is cause to open
proceedings, with the result that the courts in France are naturally willing to open
proceedings if there is any evidence of a tangible benefit for local creditors.
Given that the Supreme Court in France acts solely as a court of review as to
whether the law has been correctly applied, a finding of fact by a lower court that
there is such evidence is unlikely to be disturbed.
The logical application of the territorial rules is nevertheless conditional on there
not being a foreign judgment whose recognition according to France’s conflict of
laws rules is mandatory. However, recognition is made subject to the foreign
judgment being regarded as regular and to there not being an inconsistent
domestic judgment. In practice, for all the recent curial flexibility noted by the
commentators, this closes off recognition for many foreign judgments because
they fall at the recognition hurdle or are simply too late, the diligent creditor
having reached the French courts first. The overall impression of this type of
system is that it is a reactive one that depends on the existence or not of a
judgment and couches proceedings on this basis. It is not evident how far cooperation may be assisted where orders need to be taken during the currency of
proceedings and these remain subject to the recognition process, always
assuming that the initial foreign judgment has been recognised and is capable of
enforcement.
The territorial nature of this jurisdiction may seem to run counter to attempts at
achieving an international consensus on treatment of cross-border issues.
Nevertheless, commentators say that recognition of strong national interests of
this type has influenced the approaches, certainly at European level, towards
constructing instruments with the aim of reconciling apparently conflicting views
on territoriality and universalism. This may have its articulation in the paradigms
of the Council of Europe Convention 1990 and the European Regulation on
Insolvency Proceedings 2000 where secondary proceedings operate on an
exclusively territorial basis. The construction of this type of proceedings may be
said to be very reminiscent of French practice. The introduction of the latter text
will very probably represent quite a significant change in the methodology of

French courts. This is because a wider form of framework for co-operation will be
instituted with automatic recognition of judgments being one of its key features.
As this will have a great impact on French practice, it remains to be seen how
French courts will adapt and give effect to this framework. With the possibility
that the promotion of the UNCITRAL Model Law will lead to consideration of its
use in France, it is likely that French insolvency law and practice, especially its
international aspects, will continue to evolve to meet the challenges of
international insolvency.
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