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The Compelling Business Case for ESG and DEI – Why 
Adopting Firms Have a Competitive Advantage

*This material was sourced from Paul Weiss for a presentation at the American 
College of Bankruptcy Conference in April 2022
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What Is ESG?
INTEGRATION OF ESG FACTORS INTO INVESTMENT ANALYSIS, PROCESSES, AND 
DECISION-MAKING

“[ESG] is capitalism, driven 
by mutually beneficial 

relationships between you 
and the employees, 

customers, suppliers, and 
communities your 

company relies on to 
prosper.”

- Larry Fink, BlackRock CEO

Workplace and board 
diversity policies, human 
capital management, 
labor standards, human 
rights, data privacy, 
supply chain 
management, pay/job 
equity, and product safety

Board composition & 
structure, oversight & 
compliance programs, 
executive compensation, 
lobbying, and bribery & 
corruption

Energy efficiencies, carbon, 
greenhouse gases, climate 
change mitigation, waste 
management, pollution 
mitigation, and water usage

Presenter
Presentation Notes
Notes: we are highlighting the S and the G of ESG on this panel because they tie in most directly to Diversity, Equity and Inclusion. 
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The Case for ESG and DEI: Why It Matters

Presenter
Presentation Notes
Brian turns it over to Anne
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ESG is a Major Topic in Boardrooms

https://www.youtube.com/watch?v=xZgRHfVM7CM

https://youtu.be/B4MQ13DfBIE?t=1544

https://www.cnbc.com/2021/11/03/micro
soft-president-brad-smith-climate-tech-
race-like-jfk-moon-plan.html

https://youtu.be/Rdeiq-CXtos?t=151

CEO Mary Barra on General Motors’ Bold Charge 
Toward an EV Future

https://www.youtube.com/watch?v=xZgRHfVM7CM
https://youtu.be/B4MQ13DfBIE?t=1544
https://www.cnbc.com/2021/11/03/microsoft-president-brad-smith-climate-tech-race-like-jfk-moon-plan.html
https://www.cnbc.com/2021/11/03/microsoft-president-brad-smith-climate-tech-race-like-jfk-moon-plan.html
https://youtu.be/Rdeiq-CXtos?t=151
https://youtu.be/Rdeiq-CXtos?t=151
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ESG Is Driving Massive Market Investment Decisions
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ESG Issues Are Dominating the Headlines

Since March 12, 2020, there have been 2,879 lawsuits filed 
against employers due to alleged labor and employment 
violations related to the coronavirus
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►EU, UK and other regulators already require disclosures about commitments on
climate, human capital and human rights

● Increasing impact on clients even if they’re in the US but operate globally

►The Biden Administration has made climate change a top priority for all federal
agencies

● SEC, Federal Reserve, OCC, CFTC, EPA will be promulgating rules requiring
significantly more public disclosures about how companies address climate change,
DE&I and related human capital initiatives

►This creates challenges for complex corporations who must not only disclose, but must
also support those disclosures with detailed substantiation

►SEC and other agencies already investigating greenwashing and related claims

Growing Regulatory Focus on Climate and ESG
ESG TAKES CENTER STAGE

Presenter
Presentation Notes
Option 2
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“You are all climate lawyers now, whether you want to be or 
not… No practice area will be untouched by the climate crisis. 

Lawyers and non-profit attorneys are needed to assist people in 
the aftermath of devastating climate-change-driven storms and 

fires. Bankruptcy lawyers will need to assess the 
infrastructure risks of their clients and advise them on safer, 
wiser planning. Transactional lawyers will be crucial in the many 
deals necessary to expedite the transition to greener energy and 

support the adoption of innovative technology.“

John Kerry, U.S. Special Presidential Envoy for Climate
(emphasis added)

Making ESG Ubiquitous …
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Drill Down on DEI: Why It Matters and What It Means

Presenter
Presentation Notes
Transition to Nadia
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Level-Setting: What Is DEI(B)?
► What is DEI(B)?

● Diversity is numerical representation of employees
across a range of demographics.

● Equity is recognizing that different employees have
different skillsets and needs and calibrating
responses accordingly.

● Inclusion is a measure of how employees feel
valued, respected and encouraged to contribute
their ideas, perspectives and concerns.

● Belonging is experiencing a sense of acceptance,
attention and support as a valued member of the
professional community.

► DEI(B) is an integral part of ESG.

Presenter
Presentation Notes
The “S” in ESG refers to “workplace and board diversity policies, human capital management, labor standards, human rights, data privacy, supply chain management, pay/job equity, and product safety.”

Larcy, our ESG counsel, is happy to discuss the full scope of ESG and what you need to consider at another time.
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Source: McKinsey Diversity Wins: How Inclusion 
Matters (2020)

McKinsey has been 
researching the returns 
on investing in diversity 
for years and has found 
that those companies 
with the highest levels 
of gender and 
racial/ethnic diversity in 
management 
outperform those with 
the lowest levels. 

The Benefit of DEI
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Investors Are Taking Action

DEI statement Internal DEI 
Tracking

Organizational 
Goals

DEI 
demographic 

data

Action (one of 
optional nine)

Action (one of 
optional nine)

The Institutional Limited Partners Association, with 
over 500 member institutions representing more 
than $2 trillion USD of private equity assets under 
management, in 2020  announced a new Diversity 
in Action Initiative. Members commit to:

Founding Members include:

Presenter
Presentation Notes
These firms 
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IMPLICATIONS FOR NASDAQ GLOBAL SELECT AND GLOBAL MARKETS LISTED COMPANIES

Diverse Board Representation Rule: Implications for the Future

February 26, 2021: 
Nasdaq filed 
amendment 
with the SEC 

December 1, 2020: 
Nasdaq submits 
proposal to SEC

August 6, 2021: 
The SEC approved 
Nasdaq’s board 
diversity 
requirements.

August 8, 2022*: 
Companies will need to provide 
statistical disclosures regarding the self-
identified diversity characteristics of its 
board members in a prescribed board 
diversity matrix format

August 7, 2023*: 
Companies will need to have at least 
one director who self-identifies as 
diverse (female or as an 
“Underrepresented Minority”), or to 
alternatively explain why the 
company does not meet this board 
diversity objective

August 6, 2025*: 
Companies will need to have at least two directors 
who self-identify as diverse:
1) at least one director who self-identifies as

female, and 
2) at least one director who self-identifies as an

“Underrepresented Minority”

August 6, 2026: 
Nasdaq Capital Markets to 
meet requirement for minimum 
two directors who self-identify 
as 1) female, and 2) an 
Underrepresented Minority

* or the date of the company’s proxy/information statement for its annual meeting (if later)

2020  2021  2022   2023  2024   2025    2026
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Black General Counsel 2025 
Initiative aims to have 100 100 
Black GCs of Fortune 1000 
Companies by 2025.

Benefits of Diverse Teams According to In-House Counsel

DEI and the Legal Profession: Why It Matters

► Women and people of color are the majority of law students
today and they are placing increasing emphasis on DEI when
making career choices

► Women and/or people of color were over 50% of new GCs of
the Fortune 500 in both 2019 and 2020 and there is increasing
pressure on in-house departments to diversify

► Clients are increasingly demanding diverse teams from their
law firms

Source: Acritas Diversity Report 2016

Presenter
Presentation Notes
(https://www.barkergilmore.com/blog/8-trends-for-fortune-500-general-counsel-appointments-in-2020)
Acritas Diversity Report 2016
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Does the Bankruptcy Profession Reflect The (ESG) Future?

Person of Color

LGBTQ+

WOMEN
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