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I. Introduction - Organization and Approach of the Paper

In the light of the groundbreaking decisio@&ntros Uberseeringand Inspire Art" the
landscape of European company law changed draratitinder Articles 43 and 48 EC
companies are now free to choose a corporate fotimed liking without being restricted by
the location of their actual head office (real se@he case law of the European Court of
Justice resulted in a regulatory competition witthie European Union for the most flexible
and business-friendly company Iaw.

A rather different situation can be observed in ¢batext of international insolvency law.
The European Insolvency Regulatiqfater on referred to as the EIR or the Regulatien
the central statute that governs questions conugroioss-border insolvency proceedings
within the European Union. According to Recitalf4tee EIR, forum shopping is undesirable
and incentives for this particular kind of condwtiould be prevented. Nonetheless, in a
recent series of cases the three German comp@gigische NickelSchefenackeandHans
Brochiertook steps in order to achieve the applicabilit{nglish insolvency law. Therefore,
forum shopping can certainly be identified as ohéhe most contentious issues in the field
of international insolvency law. The current papsends to shed some light on certain
aspects of the conduct in question. In general tritment of insolvency forum shopping
under the European Insolvency Regulation will baleated.

In a first step a brief outline of the EIR will ®lplace. Its legal nature and the legislative
history will be analyzed and the most importantvsions will be introduced (Chapter II).
Afterwards, several incentives for forum shoppind e outlined in Chapter 1ll. Therefore,
a comparison of selected issues (e.g. the positigreditors and employees in insolvency
scenarios) in the English, German and French batdywsystems will take place in order to
underline the lack of harmonization of national kraiptcy laws and the resulting incentives
for companies to engage in forum shopping. A bdefinition of forum shopping in the
context of cross-border insolvencies will followh@pter 1V). Thereafter, the COMI concept
will be explored in Chapter V as it provides thesibdor forum shopping. Weak point with
regard to its “fact sensitivity” will be outline&pecial attention will be paid to constellations

concerning corporate groups and natural persondghdéfmore, the relevant time for the

! Case C-212/9Tentros v Erhvervs- og Selskabsstyrefd®99] ECR 1-01459; Case C-208/00
Uberseering v Nordic Construction Company Baumanagg GmbH (NCC)2002] ECR 1-09919; Case
C-167/01Kamer van Koophandel en Fabrieken voor Amsterdanspire Art Ltd.[2003] ECR 1-10155.

2 John ArmourWho Should make Corporate Law? EC Legislation veRegulatory Competitiof2005)
available at Social Science Research Network <fggpers.ssrn.com/sol3/papers.cfm?abstract_id=8604t
June 19, 2009) at page 1.

3 Council Regulation (EC) 1346/2000 of 29 May 20@Gmsolvency proceedings, [2000] OJ L 160/1.
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determination of the COMI will be examined. In CtapVI, the economic aspects of forum
shopping will be examined with regard to the ddsiig of this particular kind of conduct.

Possible “defence strategies” and countermeasanesetent forum shopping of a debtor are
debated in the next part of the paper (Chapter. Wilthe further course of the investigation
the question is raised, whether the EIR and its COMhcept are a case for urgent reform.
Alternative approaches are discussed in Chaptdr Milirthermore, forum shopping will be

investigated against the background of the EC yresth special regard to the freedom of
establishment (Chapter 1X). The issue of a posgibtpilatory competition in the realm of
insolvency law is addressed in Chapter X. The fipait (Chapter XI) summarizes the

findings and offers some conclusions.



Il. The Legislative Framework of Forum Shopping inEurope - The EIR in a Nutshell

The current chapter intends to present a briefreutdf the EIR as the legislative framework
of forum shopping in Europe. The European InsolyeRegulation was adopted on May 29,
2000 for all EU Member States (with the exceptibdenmark, which exercised its right to
opt out of the Regulatidhand came into force on May 31, 260&s a regulation the EIR is
directly applicable as part of the national laneath Member State without the necessity of
national legislation to bring it into forceéThe Regulation intends to provide a stable
framework for the treatment of cross-border insnbyeproceeding in Europe and therefore
contains provisions concerning the jurisdictiontb@ankruptcy proceedings, the recognition of
foreign proceedings and the coordination of mudtiproceedings with the same debtor. It
was aimed at furthering the enhancement of codperaimong jurisdictions in insolvency
proceedingsg.

The EIR is widely based on a convention on the sanfigect that failed to come into effect
in 19968 The failure of the EC Convention on Insolvencyd@exdings occurred as a result of
the British non-cooperation poli¢yAs the Regulation is largely based on the origtaat of
the failed convention the legislative history oé ttonvention is able to grant an insight into
the EIR. It is capable of providing practical guida in matters of interpretation of the
Regulation'® In particular, the so-called “Virgos-Schmit Repidras to be mentioned in this
regard™* According to the lack of any official explanatagyide for the Regulation, the value
of this document cannot be overrated. Furtherntbee European Court of Justice (ECJ) has
jurisdiction to interpret the Regulation in ordergrovide the required degree of uniformity
in the application of the EIR.

* See Recital (33) of the Regulation.

® Article 47 of the EIR.

® See Article 249 of the EC Treaty where it is slaté regulation shall have general applicatiorshall be
binding in its entirety and directly applicableath Member States.”

" Horst EidenmiillerAbuse of Law in the Context of European Insolvéry (2009) 1 European Company and
Financial Law Review 1, 3.

8 Gabriel MossGroup Insolvency — Choice of Forum and Law: Thedpean Experience under the Influence
of English Pragmatisn2006 - 2007) 32 Brooklyn Journal of Internatiobalv 1005, 1005.

° The alleged reason of the British government’asafto sign the Convention appeared to be itatiaction
with regard to the European Union’s ban on the exgioBritish dairy and beef products due to theBS
epidemic; see Paul J Om&enesis of the European Initiative of Insolvencw(2003) 12 International
Insolvency Law Review 147. A different approachaets the unresolved “Gibraltar issue” as the uydegl
reason for the lapse of the Convention; for a ndetailed account see lan F Fletchasolvency in Private
International Law: National and International Apmohes(2" edition, Oxford, Oxford University Press, 2005)
at 7.08 — 7.09.

9 0On this important aspect see | Fletcher, aboveat 8.02.

1 As the Convention never came into effect the Riewas never officially published. Therefore, it cabhbe
regarded aravaux préparatoiresvith regard to these provisions of the Regulattat were directly copied
from the Convention. Nevertheless, it grants vakiaisights into the Regulation’s intended effe@s.this

point see | Fletcher, above n 9, at 7.06.



The Regulation envisions main insolvency proceeslimgthe country where the debtor’s
“centre of main interest§®is situated and secondary proceedings in statesesthe debtor
has an “establishmenf’ In this context it is important to take Recita#l] into account that
limits the scope of the application of the Regulatas to proceedings where the centre of the
debtor’'s main interests is located in the Commurkyrthermore, the EIR identifies the law
applicable to insolvency proceedings as the lawtted Member State in which the
proceedings are opened (Article 4). This rule igestt to a number of exceptions (Articles 5
- 15). However, once a court has opened main pdicge, courts in other Member States are
extremely limited in their ability to challenge twalidity of this decision. The automatic
recognition of foreign proceedings can only be atgé in case a judgement is contrary to
public policy and fundamental principles or the stintional rights and liberties of the
individual (Article 26 of the EIR).

Articles 16 — 26 govern the principle of mutualagnition of insolvency proceedings. Rules
concerning the coordination of main and secondasggedings are contained in Article 27 —
38. Articles 39 — 42 govern information rights bktcreditors and the lodgement of their
claims. Another important point with regard to tRegulation is that the legal instrument
covers both individual and corporate bankruptciédnterestingly, the EIR does not
harmonize the substantial insolvency laws of themider State¥ but rather intends to
provide rules on jurisdiction and conflict of lawatters in the context of cross-border
insolvencies?®

With regard to forum shopping the Regulation pra@pag a hostile attitude. It is stated that
“[iJt is necessary for the proper functioning ofethinternal market to avoid ... forum
shopping.™’ This statement takes place in the Recitals whetkasmain body of the

Regulation remains silent with regard to this issue

12 Article 3 (1) of the Regulation.

13 Article 3 (2) of the Regulation.

14 On this point see Peter Burbid@gross Border Insolvency within the European UniDawn of a New Era
(2002) 27 European Law Review 589, 590.

!5 For an outline of the few harmonization attempts Bliguel Virgos and Francisco Garcimariihe
European Insolvency Regulation: Law and Pracf{itke Hague, Kluwer Law International, 2004) at 9.

!® See Recital (11) of the EIR. This is in sharp masttto the US situation where bankruptcy law éefal.

" Recital (4) of the Regulation.



. Incentives for Insolvency Forum Shopping

In general, insolvency situations could be refeteeds an “endgame”. As the debtor knows
that he will not have future business relationshiith the creditors or other third parties it
was argued that his incentive to shift wealth fratmer parties to himself was at its
maximum?®®

The EIR mainly attempts to establish clear ruletoabe issue of determining in which State
insolvency proceedings are to be commenced in troster insolvency cases and what law
should govern these proceedings. However, a hamaton of the differing domestic
insolvency laws of the Member States did not taleces Consequently, there are still
considerable differences between the domestic vesal law regimes. These differences
appear to be reason enough for companies to BRift COMI to a different Member State in
order to profit from the application of a differeimisolvency law. A comparison of several
selected aspects of English, French and Germarversy law will be undertaken in the
further course of the investigation in order tohtight some of the incentives.

A first interesting point is the management’s dtayfile for insolvency. In the UK there
exists no such duty and consequently there is nespgonding liability of the management
for late filing. The system is rather based on tweditors given the means to help
themselves? When the manager of a company knows or at leaghtoto know that
insolvency is unavoidable, he can avoid his lifilby taking every step necessary to
minimize a loss of the creditors. This concept ook the assumption that a manager does
not have a duty to avoid insolvency, but when itdmes obvious that insolvency cannot be
avoided he “is bound to the interests of the coegliiinstead of the shareholders because once
all equity is lost, the creditors are the benefioianers of the companf.o’ln Germany there

is a rather different situation. The managemeninder a strict duty to file for insolvency.
When a company becomes insolvent or balance-shveetidebted the management has to
file an insolvency petition within three weekdn case there is a breach of this duty, the

management is personally liable towards the creslifor their loss. There even exists a

18 On this point see Sefa M FrankdHree Principles of Transnational Corporate BankiaypLaw: A Review
(2005) 11 European Law Journal 232, 237.

1% See Carsten Jungmann and Jan Thiegisoyssion Report: Restructuring Insolvent Compsitithe UK
and in the U2008) 2 European Company and Financial Law Rei89; 190 citing a comment of Professor
Walters.

20 On this point see Alexander Schalhe UK Limited Company Abroad — How Foreign Creitare

Protected after Inspire Art (Including a ComparisohUK and German Creditor Protection Rul¢2DP05] 16
European Business Law Review 1534, 1539.

21§ 64 (1) GMbHG.



criminal liability.?* Therefore, the management of a company has greautives to file in a
management-friendly jurisdiction in order to limir even exclude claims against the
directors®

Furthermore, different jurisdictions apply diffetgorerequisites for bankruptcy. In certain
legal systems, bankruptcy can only be declared vehesmpany is unable to pay debts when
they become du Other legal systems have the additional critebrover-indebtedness
which is fulfilled when the total of debts excedls total assefs.

The differences outlined above have a great impadhe possibility of a “silent rescue” (the
rescue of a firm without the open declaration efaver-indebtedness). In Germany these
efforts would be under “the suspicion of an easyuse for delayed filing”. In contrast other
insolvency laws leave room for “silent rescuesttase exists no management duty to file for
insolvency?® The English regime consequently appears to be fi®xible as it might be in
the best interest of creditors to continue tradeéwgn when the company is over-indebted.
This situation explains why a company might chothee= UK as an insolvency venue. The
management might try to avoid the strict liabilimmder the German law. This does not
necessarily have to be detrimental, as the resictiee dirm might be for the best not only for
the management but also for the creditors.

The French insolvency law regime emphasizes theoitapce of the preservation of the
going concern and employment. The main objectivethef French insolvency code to
maintain the firm and thereby preserve employmert the consequence that creditors are
not able to influence the restructuring processepkdor nonbinding recommendations.
Despite this main goal of the French insolvencyesdzhnkruptcy proceedings in France are
regarded as costly and time-consuming which is diméel by the fact that most bankruptcies
result in the liquidation of the insolvent fiffAWith regard to this point it was stated that
“European restructuring ..., with the exception o# t4.K. among the major economies, is
still inflexible, bureaucratic, and value destrueti For this reason international practitioners

favour the U.K. as a jurisdiction should a choieedvailable.?® As a result of the described

2§ 15a (4) Insolvenzordnung (InsO).

23 On this point see Marc-Phillipe Welléforum Shopping im Internationalen Insolvenzre@@04) 24 Praxis
des internationalen Privat- und Verfahrensrechgs 415.

24 See for example Article L.621Gode de Commerg&rance).

% See § 19nsolvenzordnungGermany).

26 For a more detailed account on “silent rescuegd@mmany and the UK see A Schall, above n 20, 1547.
" Sergei A Davydenko and Julian R FraniRs, Bankruptcy Codes Matter? A Study of DefaultSrance,
Germany and the UK2008) LXIII The Journal of Finance 565, 603 - 604

28 Alan Tilley, European Restructuring: Clarifying Trans-Atlantidddonception§2005] Journal of Private
Equity 99, 102.



tendency to migrate to the UK for the purpose sfrigeturing, London was already regarded
as the new European “restructuring capifalin the light of several new laws a whole new
“rescue culture” developed. For example, in Sec80i) of Schedule B1 of the Insolvency
Act 1986 (amended by the Enterprise Act 2002) itsiated that the primary goal of
administration should be the rescue of the firmaaming concern. Only when this is not a
viable option, administration applies. These agnsifor “a shift ... towards an increased
emphasis on the survival of the corporation asrgoimg concern® The United Kingdom
has become a popular venue for restructuring corapam distress. Recent examples are the
German companieSchefenackemDeutsche Nickehnd Hans Brochier A major reason for
this development appears to be the “Company Volymarangement” procedure (CVAYJ.
The CVA is a court-administered process and pravitlee company with temporary
protection from the creditors’ clainis.

A further point of interest is the position of citeds in the different domestic insolvency law
regimes. The position of minority creditors in th&K seems to be rather weak and the
insolvency proceeding can easily be commenced witthe intervention of a court by means
of the non-court appointment of an administratordisplace the existing manageméht.
Consequently, the powers of the directors of a @are taken away from them. Instead,
the secured creditors gain control rights and axe fo sell the firm as a going concern or to
liquidate it. However, unsecured creditors have ¢entrol rights. They only obtain a payout
when the secured creditors’ claims have been caelplesatisfied®® In contrast, an
administrator appointed by the court takes contwbl the company in France. The
administrator has to “maintain the firm as a gatoegcern, preserve employment, and satisfy
creditors’ claims, in that ordef™ It is in line with this order of priorities thaie court is free
to sell the firm for a low-value bid in case thiseps the issue of employment preservation
better chances. The secured creditors have a na#ak position in France. Their approval is

neither required for the sale of the firm nor fbe treorganization plan. Instead the court

29 Gerard McCormacK]urisdictional Competition and Forum Shopping isdivency Proceeding§€2009) 68
The Cambridge Law Journal 169, 180.

%0 Eyal Z GevaNational Policy Objectives from an EU Perspectivi Corporate Rescue and the European
Insolvency Regulation — A Note on Hans Brochierdias Ltd. v. Exner and Re Collins & Aikman Eur&#e
(2007) 8 European Business Organization Law Re®@d 609.

%1 For a more detailed account see lan F FletdhiérCorporate Rescue: Recent Developments — Changes
Administrative Receivership, Administration, anchpany Voluntary Arrangements — The Insolvency B802
The White Paper 2001, and the Enterprise Act 208@04) 5 European Business Organization Law Revie
119, 130.

32 5 Davydenko and J Franks, above n 27, 603.

%3 G McCormack, above n 29, 185.

34 3 Davydenko and J Franks, above n 27, 569 et seq.

%5 s Davydenko and J Franks, above n 27, 569.



monitors and controls the bankruptcy proc&dsnder the German insolvency law regime the
court appoints an administrator who monitors thekbapt firm and advances a restructuring
plan3” A majority of secured creditors is required to mwe the reorganization plan.
Otherwise the firm has to be sdftl.

There are further examples of divergences betwesaredtic bankruptcy regimes in the realm
of insolvent individuals. France appears to be pufar insolvency venue for individuals due
to its discharge regime. Under the German insalyaegime a discharge can be obtained
after six years. During that period the incomerofresolvent person above a certain threshold
is used in order to satisfy the claims of the dmedi® In comparison the French model
appears to be less strict. The end of the insojvpruceedings directly leads to a dischafge.
Furthermore, the discharge period in France (oma@eeabout 18 months) is considerably
shorter than in Germariy.This, of course, is a great incentive for insolvamlividuals to
migrate to France.

However, incentives for forum shopping do not ootgur on a domestic level but can rather
also be recognized in the EIR itself. There aresinbs problems with regard to conflicting
decisions on the opening of insolvency proceedidgording to the underlying idea of
mutual trust between EU courts a proceeding thatepened in one Member State has to be
respected and recognized by courts in other Mer8taes with the only restriction being the
public policy exception in Article 26 of the Regtitan. Consequently, this mechanism can
enhance parties to engage in a “virtual race” eéodburthouse in order to reach the opening
of insolvency proceedings with the benefit of “falhd unquestioned recognition throughout
the EU” even in constellations where the COMI ibatable. It was cynically stated that this
could provoke parties “to file first and to ask gtiens later”; consequently, the creditor
“who hesitates is lost®

Therefore, the conclusion can be drawn that thie ddidharmonization between the domestic
bankruptcy law regimes and unresolved issues inRbgulation itself are driving forces
behind insolvency forum shopping. A harmonizationhe field of domestic bankruptcy laws

seems to be a political impossibility and therefonikely. Consequently, the present author

23 S Davydenko and J Franks, above n 27, 569 et seq.
Ibid.
38 Wolf-Georg RingeForum Shopping under the EU Insolvency Regulafi®9) available at Social Science
Research Network <http://papers.ssrn.com/sol3/gagfer?abstract_id=1326964> (at June 19, 2009).at 15
39 Section 286 et seq Insolvenzordnung (InsO).
40 Eor further details see H Eidenmiiller, above h9z,
“1 WG Ringe, above n 38, 16.
42 On this “race to the courthouse” and the interemted unresolved issues see G McCormack, above 1889
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propagates that incentives for insolvency forumpglimg will persist and future forum
shopping cases will be observed. This underlinesiéitessity to develop a proper framework

to deal with the occurring problems.
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IV. Forum Shopping — A Definition

In Recital 4 of the EIR forum shopping is refertedas the “transfer [of] assets or judicial
proceedings from one Member State to another” deioto “obtain a more favourable legal
position”. Under the Regulation the forum and tpplEable insolvency law depend on the
debtor's COMI. Therefore, forum shopping requires tlebtor to move his COMI from one
jurisdiction to another. As a result the forum fbe main insolvency proceedifigsnd the
lex forum concursd8will be those of the new state where the COMI enthituated.

In the academic literature the conduct was summdrias “identifying the optimal
jurisdiction for ... the purpose of the restructurioginsolvency of a given company, and
taking measures so that the law of that jurisdictiapplied.*®

However, not every COMI shift has detrimental ef$e@and should consequently be
prohibited. Therefore, the current author is inolavof a reference to forum shopping as an
abusivechange of a debtor's COMI in the vicinity of banftcy® In this view the main
criterion for an abuse is the (in-)capability oé tbonduct to further the maximization of the
debtor’s net assets that are available to satigfycteditors’ claims. In case the COMI shift is
able to maximize the net assets it has to be redaad non-abusive. If the conduct did not
lead to a maximization of the net assets it igrinciple, abusivé’

This finding would also be in line with recent cdaw. In thePIN Group case before a
German court, a holding company moved its COMIribeo to enable a proper restructuring
process. Despite the vicinity of the insolvencyitpmt the court held that the COMI shift was
not abusive as it merely tried to coordinate thsolvency proceedings over the whole
holding group. Therefore, it was regarded as b#irthe interest of the creditors as it tried to
maximize the debtor’s net asséts.

Nonetheless, it remains difficult to identify a tets net assets. Therefore a restriction to
evident cases should take place. Furthermore, {reddems underline the necessity to take
other factors into account. The motives driving @M shift are of the utmost importance.
Therefore, COMI shifts that obviously benefit thebtbr at the expense of the creditors or
some creditors at the expense of other creditogs“suspicious”. In case a COMI shift

intends to enrich the persons initiating it, it abusive. Consequently, a COMI shift

“3 Article 3 of the Regulation.
44 Article 4 of the EIR.
“S\WG Ringe, above n 38, 3.
Zj In the same fashion H Eidenmiiller, above n 7, 16.
Ibid.
“8 Local District Court Cologne, Resolution of Felbmua9, 2008 (73 IE 1/08), [2008] Zeitschrift fiir
Wirtschaftsrecht 423; for an endorsing commenthenfinding in this case see H Eidenmdiller, above 17.
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undertaken in order to further efficiency considierss should not be regarded as abusive
behaviour whereas COMI shifts conducted in ordecl&m value are abusiVé.If a COMI
shift is conducted in an abusive manner the for@@MI has to remain the decisive criterion
for the jurisdiction to open main insolvency prodiegs>°

Consequently, not every COMI shift is abusive. Rési2, 8, 16, 19, 20 explicitly underline
the efficient administration of cross-border ingoigies as one goal of the EIR. With regard
to these provisions it was stated that they shimdtér the aim “of maximising the net assets
to satisfy creditors’ claims”. Another goal that egplicitly mentioned in recital 4 of the
Regulation is the prevention of forum shopping. Sehewo goals can allegedly be
contradicting, as under particular circumstanc€&€OM| shift might be required in order to
assure the efficient administration of a cross-boréhsolvency constellation. In these
situations the question arises which of the two Igjoabtains priority. The efficient
administration of a cross-border insolvency cotetiein should gain priority as the rescue of
a firm with resulting advantages for the creditbéhsough a COMI shift should not be
prevented’ This is underlined by the decisid®e Ci4net.com Inéin which it was stated
that if the COMI was shifted for sound commerciabsons the policy against forum
shopping should not prohibit this conduct. In castrcynical COMI changes should be
prohibited.

* On this line of argument see H Eidenmilller, above 16.
50 H Eidenmidiller, above n 7, 18.

51 H Eidenmidiller, above n 7, 14 — 15.

52 [2005] BCC 277.
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V. The COMI Concept - A “Breeding Ground” for Forum Shopping?

As it defines the state in which the main insolwepooceedings are to be opened, the COMI
concept is of the utmost importance for the questd forum shopping. In case a firm
conducts its entire business in one country the C8Minambiguous and there is no room
for forum shopping. In contrast, forum shoppingdraes an option when a firm is active in
several different countries and especially inteomatly operating corporate groups “have
leeway to engineer insolvency proceedings in ond@fcountries in question>The COMI
concept itself can be regarded as a means to prevanipulations, as normally it will be
more difficult to move factual criteria than legales>* Nonetheless, the COMI can possibly
be shifted in the vicinity of bankruptcy in ordey teach the applicability of a different
national insolvency law. Furthermore, in the contek groups of companies proceedings
might be filed in a jurisdiction that appears tothe most favourable choice for a particular
purpose. In the further course of the investigatibea COMI concept and the facts that
determine it will come under closer scrutiny. Ferthore, constellations concerning groups
of companies will be investigated. In this contthé COMI might not factually be shifted,
but it might be argued that the COMI of a particutl@mpany was situated in a certain
jurisdiction. Furthermore, the COMI of natural pmrs and the relevant time for the

determination of the COMI will be examined.

1. Weak Points of the COMI Concept and Possible Mapulations

In order to understand the COMI concept that wapted! in the EIR it makes sense to recall
the differing domestic concepts that existed indper The traditional approach in the UK
was the reference to the place of registration.s€quently, when there were proceedings in
more than one country, the main proceeding wouke falace in the state of registration.
Proceedings in other states would be ancillaryhie main proceeding’ The continental
approach preferred to focus on the “real seathefdompany® Article 3 has to be regarded
as a compromise between these two approaches. éonth hand there is the rebuttable

presumption of the COMI being situated at the plateegistration. Nonetheless, it was

%3 Luca Enriques and Martin Geltd®egulatory Competition in European Company Law @retlitor
Protection(2006) 7 European Business Organization Law RevigWw 442.

%4 Henriette-Christine Duursma-Kepplingéktuelle Entwicklungen in Bezug auf die Ausleguerg d
Vorschriften Uber die internationale Eréffnungszumstigkeit nach der Européischen Insolvenzverordnung
[2006] Deutsche Zeitschrift fur Wirtschafts- unddfvenzrecht 177, 179.

> G Moss, above n 8, 1008.

*® Gabriel Moss, lan F Fletcher and Stuart Isaadsofes)l, The EC Regulation on Insolvency

Proceedings: A Commentary and Annotated G(@dord, Oxford University Press, 2002) at paral3.1
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stated that by introducing the COMI concept, instabce the “seat” approach had won as
this appears to be the idea that most likely walinoethe “centre of main interests”
concept’

Article 3 (1) of the EIR plainly states that “[t]heourts of the Member State within the
territory of which the centre of the debtor’'s maiterests is situated shall have jurisdiction to
open insolvency proceedings.” The choice of the C@vithe execution of main insolvency
proceedings was regarded as the most approprigteaqgh, as this represented the location
to which the creditors were most accustomed, wtierenain bulk of the debtor’s assets were
located® and where “the business was dofieAccording to Article 3 (1) of the EIR the
jurisdiction in which the debtor’'s COMI is situatetall possess the exclusive competence to
open main insolvency proceedings. The opening ch sasolvency proceedings has an
instant and universal effect in the whole Europehamon. The ulterior motive behind this
provision was that insolvency proceedings with gamepean extraterritorial effects were
expected to produce better returns for the creslitean an agglomeration of separate national
proceeding§® Furthermore, it was regarded as more likely thadmpany could be rescued
when the main part of the insolvency proceedingsevdealt with in the same jurisdicti6h.
According to Article 4 of the EIR “the law applidabto insolvency proceedings and their
effects shall be that of the Member State withia tirritory of which such proceedings are
opened.” So the applicable insolvency law is t@the bankruptcy forum.

Therefore, successful forum shopping under the rfétRiires that the debtor is able to move
his COMI from one into another jurisdiction as bttle forum and the applicable insolvency
law (lex forum concursysdepend on his “centre of main interests”. In caka successful
COMI shift, the forum for the main insolvency predings according to Article 3 of the EIR
as well as théex forum concursuwill be those of the Member State into which theMl

was transferreff

" G Moss, above n 8, 1008.

*8 H Eidenmiiller, above n 7, 4.

> Miguel Virgos and Etienne SchmReport on the Convention on Insolvency ProceediAgsex 2 to Gabriel
Moss, lan F Fletcher and Stuart Isaacs (editdis, EC Regulation on Insolvency

Proceedings: A Commentary and Annotated G(@ford, Oxford University Press, 2002), para 75.

% Jay L WestbrookTheory and Pragmatism in Global Insolvencies: Chai€ Law and Choice of Foru(@991)
65 American Bankruptcy Law Journal 457, 465: “avenéalist rule would so increase values availatef
local claimants in all general defaults as to dffsefar the losses that particular local claimantght suffer in
some cases. That assertion is persuasive becaupeetiervation of going concern values and the nmiaiig of
liquidation values by integrated sales will likéhgrease returns to creditors greatly.”

61'G McCormack, above n 29, 174.

%2 On this point see e.g. WG Ringe, above n 38, 3.
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Unfortunately, the term “centre of main interesis”not defined in the main text of the
Regulation. There only is a rebuttable presumptiofirticle 3 (1) of the EIR that in case of a
company “the place of the registered office shallpgpesumed to be the centre of its main
interests in the absence of proof to the contrafh& background of this provision is the
presumption that a company’s head office is refjlsituated at the place of its registered
office.®® However, in Recital (13) of the EIR it is stat&etthe COMI “should correspond to
the place where the debtor conducts the admiristraf his interests on a regular basis and
is therefore ascertainable by third parties.” Thiatement is rather a description than a
definition. It was copied from paragraph 75 of tiegos-Schmit report. Despite leaving
several questions unresolved, the description ®Hestarting point for the further discussion.
The decisive criterion seems to be the place wherehead office functions are regularly
carried out rather than the place where the hetickab located® It was stated that for the
determination of the COMI “the attributes of traasgncy and objective ascertainability are
dominant factors” as third parties who dealt witle debtor should be able to rely on their
legitimate expectation® In the Eurofood decision the ECJ underlined the autonomous
interpretation of the Regulation and referred teiig¢ 13 by stating that “[t]hat definition
shows that the centre of main interests must batifted by reference to criteria that are both
objective and ascertainable by third parties. Thafis] necessary in order to ensure legal
certainty and foreseeability concerning the deteation of the court with jurisdiction to
open main insolvency proceedings.” Therefore, “eropily verifiable realities ... are
capable of displacing the effects of such formiéda as the place of registration [eté]".

In order to assess the COMI a court has to takege Ivariety of factors into account. The
most important criteria are the following locatiotise place where the company’s business is
managed and where the contracts are concludegjdabe where board meetings take place;
the place where the customers, creditors and ®rpgie situated and the location where the
chief executive spends most of his time. Thesesfhate to be weighed against each other in
order to decide where a company’s COMI is situfed.

However, the Regulation itself does not indicateiciwhfacts should be decisive for the
determination of the COMI. The decisive facts weather developed by courts and the

academic literature than by the European legisla@@ansequently, there are no guidelines

%M Virgos and E Schmit, above n 59, para. 75.

54 G Moss, | Fletcher and S Isaacs, above n 56, 169.

5| Fletcher, above n 9, at 7.41.

% | Fletcher, above n 9, at 7.42.

57 Roy GoodePrinciples of Corporate Insolvency Lavondon, Sweet & Maxwell, 2005), at 591.
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with regard to the different weight with which padlar facts have to be taken into account.
This gives considerable leeway to the courts iir thecisions’® This “fact sensitivity” leaves
room for companies to strategically manipulate teéevant facts. There are several
possibilities to move assets in order to choosetbéerred bankruptcy forufil. Therefore, it
was said to be of the utmost importance that a righamust have some element of
permanence and must be based on substance and rikision.”’® In the case law this
approach was underlined by the statement thatstrequired “to have regard to the need, if
the centre of main interests is to be ascertaindylethird parties, for an element of
permanence. The court should be slow to acceptatha&stablished centre of main interests
has been changed by activities which may turn oube temporary or transitory®. This
finding is underlined by Recital (13) of the Redida as “[t]lhe present tense (‘conducts’)
and the requirement of the ‘regular basis’ impaseddions to the COMI that are difficult to
fulfil when the debtor wants to move its COMI osheort-term basis’ Nonetheless, it has to
be mentioned that even objective facts can be @wnghe COMI is a “fact-sensitive
criterion” and consequently these facts can beestiip manipulatio® Furthermore, the
COMI concept is “capable of varying judicial integpations.”* Some courts appear to be
more ready than others to accept jurisdiction @vparticular case and open main insolvency
proceedingg’® Therefore, the COMI concept has been describeth dsghly manipulative
concept” that left “ample discretion for creativedicial interpretation”® It was concluded
that the “highly ambiguous and manipulative contegquired “subjective and fact-intensive
evaluations by judges”.

Consequently, there appears to be the real darigerdebtor relocating his COMI shortly
before insolvency proceedings are filed in ordefai@anize a tactical withdrawal from the

State in which creditors are taking the necesseglnpinary steps with a view to seeking the

58 On this serious omission see S Franken, above R5E3

%9 Horst EidenmiillerFree Choice in International Company Insolvency linwurope(2005) European
Business Organization Law Review 423, 430.

9 G McCormack, above n 29, 191.

"L Shierson v Vlieland-Bodd005] BCC 949.

2WG Ringe, above n 38, 12.

3 Bob WesselsThe European Union Insolvency Regulation: An OwawWith Trans-Atlantic Elaborations
(2003) Norton Annual Survey of Bankruptcy Law 481.

" G McCormack, above n 29, 185.

> SeeHans Brochier Holdings Ltd v Exn§2007] BCC 127.

® S Franken, above n 18, 249-253.

"L Enriques and M Gelter, above n 53, 438.
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opening of insolvency proceedingd. The COMI concept appears to be too vague to peovid

a serious safeguard against this particular kincbafluct.

2. The COMI Concept in the Context of Groups of Corpanies

As already mentioned above constellations concgroompany groups bear severe problems
with regard to the assessment of the COMI. A grofipcompanies can try to file for
insolvency in a particular jurisdiction (in which does not necessarily have its COMI) in
order to reach the applicability of its most fawaie insolvency law regime. Thereby, it
might try to convince a court with legal argumenits certain interpretation of legal terms to
commence insolvency proceedings without having gotetl a change in the factual
scenarid? In these constellations the arising questionsvamly concerned with the correct
definition of the COMI of the legal persons invalvel'he occurring problems with regard to
the COMI standard will be outlined in the furtheucse of the investigation.

Already with regard to the original Convention amsélvency Proceedings there was no
provision dealing with the treatment of insolvembgps of companies. The Virgos-Schmit
report affirmed: “The Convention offers no rule fgnoups or affiliated companies (parent-
subsidiary schemes§®The same omission is true with regard to the HIfe provisions of
the Regulation are not designed to deal with caeogroups but rather refer to single
corporate entities. It can be stated that desgiegbaware of the issue the legislator took no
further steps in order to provide an appropriatitemm. However, jurisdiction has to be
determined separately for each legal entity, indgdhose legal entities that are part of a
group of companie¥:

With regard to constellations of corporate grougmsicerns were expressed that courts might
show a tendency to “administratively consolidateg insolvency of group companies. On the
other hand, corporate groups could just as weltdrjile for bankruptcy of both the parent
company and the subsidiaries in the same &urt.

From a practical point of view, it has to be menéd that it would be an advantage to have a
central main proceeding for an insolvent group ompanies as “having separate main

proceedings in each place where each subsidiarg group is registered is wasteful,

8| Fletcher, above n 9, at 7.42.
WG Ringe, above n 38, 5.
8 M Virgos and E Schmit, above n 59, para 76.
81 .
Ibid.
82 On these concerns see S Franken, above n 18, 249.
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duplicative, expensive, and likely to impede a wescreconstruction, or a beneficial
realization of the business of the grodp.”

The question of the COMI of a group of companiasaan easy one to answer. For example,
the COMI is debatable when the place(s) of incapon, the main bulk of assets, the
operations and the headquarter are all situatelfarent countries. It was stated that recital
13 of the Regulation, in which it is stated thae 8OMI “should correspond to the place
where the debtor conducts the administration ofifierests on a regular basis” is not really
able to shed further light on these constellatffrt@onsequently, a closer look at the case law
appears to be appropriate in order to gain an hihsigthe treatment of insolvent corporate
groups through the courts.

The Daisytek casé® dealt with the insolvency of the members of theisi@@k group.
McGonigal J made administration orders as main eswy proceedings for English-,
French- and German-registered companies of thepgarocompany group. He held that the
COMI of each of the companies was located in Ergjlde line of argument that led to this
finding was that although current operations wesg on in different countries, the main
part of the administrative organization was carrieat in England. Furthermore, the
companies needed the confirmation of ISA Intermatido acquire anything above a certain
value, most of the contracts were negotiated aberet in England, all the corporate identity
and the branding was run from the Bradford offiod ¢he business of the companies had to
be run in accordance with the central managemeategly plan. Therefore, England was
regarded as the COMI of each of the compalfies.

This approach led to “a distinction between the@lfxom which a trading company conducts
its dealings with customers in a direct sense ... #wedplace from which administrative
control of the debtor's main interests is systeoadtiy and transparently exercised.”

The judicial reasoning of theDaisytek case was endorsed irRe Crisscross
Telecommunications Grouff The case dealt with a corporate group scenario with
companies incorporated under the laws of several Niinber States. Nonetheless, the
COMI of each of the companies was found to be &tlian the UK. It was argued that most

of the board decisions were taken in the UK, theiattration and the management were

83 G Moss, above n 8, 1008.

84 Fair point by G McCormack, above n 29, 186.
% Re Daisytek-ISA Ltf2003] BCC 562 (Ch).

% Re Daisytekabove n 85, para 14.

87| Fletcher, above n 9, at 7.609.

8 Chancery Division, May 20, 2003, unreported.
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carried out from London and that despite contrdmghg made in other countries the
accounting took place in the UK.

The cases discussed were interpreted as consogdatifunctional” test with regard to the
COMI criteria — partly referred to as “command arahtrol” test, partly called the “head
office functions” tesf? It can be stated that courts quite readily relutite presumption laid
down in Article 3 (1) of the EIR that the COMI wsisuated at the place of incorporation.
Partly the “command and control” test was regarm@edn infringement of the ascertainability
criterion in Recital (13) of the EIR.It is submitted that in the cases discussed sodfze
care was taken not to infringe this requireniemMonetheless, the critique should be kept in
mind as a warning that the COMI has to be ascextdenby third parties such as the creditors.
In the Eurofood casé” the European Court of Justice had to decide abhduirther group
insolvency scenario. The decision is of importaaseit provides further guidelines with
regard to the COMI criterion in this context. Wiébgard to the presumption in Article 3 (1)
of the EIR the ECJ stated that it could only beuttda “if factors which are both objective
and ascertainable by third parties enable it teest@blished that an actual situation exists
which is different from that which locating at thagistered office is deemed to reflett”.
With regard to forum shopping cases the “objectind ascertainable” criterion was said to
have the implication that it would make COMI shiftere difficult as “factual and not only
legal criteria ... need to be moved across the bofdéthe “head office functions” test came
under closer scrutiny in the Advocate General sigwi which was generally endorsed by the
court. It was stated that if “the centre of maitenests is somewhere other than the State
where a company’s registered office is locatedoisequently needs to be shown that the
head office’ type of functions are performed elsemeh The focus must be on the head office
functions rather than simply on the location of kiead office because a ‘head office’ can be
just as nominal as a registered office if headceffunctions are not carried out there. ... [I]n
the case of groups of companies ... the head officetions for the subsidiary are often

carried out at the place where the head officetfans of the parent of the group are carried

8| Fletcher, above n 9, at 7.75.

% H Eidenmidiller, above n 7, 24.

1 For example, in thBaisytekcase most creditors knew that the most importamttfons were carried out in
Bradford; sedke Daisytekabove n 85, 16.

92 Case C-341/0&Re Eurofood IFSC Ltf2006] ECR 1-3813.

% Re Eurofoodabove n 92, para 34.

% WG Ringe, above n 38, 9.
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out.”® The ECJ therefore appears to adopt the approathtté “head office functions” test
is capable of rebutting the place of registratistihge centre of main interesfs.

With regard to company groups it can be concluded in case their holding company or
entity with ‘command and control’ is based in atgatar country, this country is rendered
their centre of main interests for the purpose mdrong main insolvency proceedings under
the regime of the Regulatiol.Nonetheless, it has to be mentioned that the enobl
mentioned with regard to single legal entities gpjolr corporate groups as well. In this
context the problem of facts being manipulated migfen be more severe as, due to the
possible multitude of legal persons involved, there more facts that have to be taken into
account. As mentioned above the Regulation doesnatie a clear statement which facts
have to be taken into account with which weighacied to them. In the context of corporate
groups this can have the outcome that many groumpaaies could be brought under the
influence of the court in the Member State wher plarent company has its headquarter,
regardless of the facts where the employees amatsd, where the everyday business is
conducted or what expectations the creditors nmtiglve had. Debtors could “tailor the facts
to their own advantage” and as the decision to apaim insolvency proceedings has to be
challenged before the opening court itself, thighhicreate a further obstacle for foreign
creditors intending to challenge this decisibhvith regard to the cases discussed it can be
concluded that for corporate groups it is ratheyda select the forum and thereby the law of
their choice?®

3. The COMI Concept in the Context of Natural Persas

As the Regulation also applies to natural persbagjuestion arises where the COMI of such
persons is situated. In the Virgos-Schmit repois istated that in these constellations the
COMI is the place of a natural person’s habituaidence*® Criteria like the place where the
family photos are kept' or the number of days spent in a particular pjgaeannum provide
the factual background against which the COMI lwabe determined in this context. In this
particular case a COMI shift requires the individizamove to another state in order to stay

and work there.

% ReEurofood above n 92, Opinion of Advocate General Jacobs.

% G Moss, above n 8, 1017.

97 E Geva, above n 30, 607.

% On this line of argument see S Franken, above, 838 — 254.

% In the same way: L Enriques and M Gelter, abo%8,38 — 439.

190 M Virgos and E Schmit, above n 59, para 75.

101 An example brought forward by Professor Fletchehe LL.M. class 2009 at the University of Auckdan
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4. The Relevant Time for the Determination of the ©OMI

In the further course of the investigation the eotrtreatment of COMI shifts will be
examined that are conducted between the firsgfilor insolvency and the moment when the
proceedings are actually opened.

The Staubitz-Schreibecasé® dealt with a German citizen who moved her COMBtmain
after an insolvency petition had been filed butobefthe opening of insolvency proceedings.
The question arose whether the German court siilljarisdiction over the case as, according
to Article 3 (1) of the European Insolvency Regulat the COMI was no longer situated in
Germany but rather in Spain as the applicant newdliand worked there. The German
Bundesgerichtshafeferred the case to the European Court of Jusiteehad to decide the
issue, whether it was of importance for the questibjurisdiction that the debtor had moved
her COMI to another Member State before the praocgsdvere opened but after the filing
for insolvency. The ECJ decided that the COMI attime of the insolvency petition was the
decisive criteriont® The court argued that acknowledging the COMI shiéuld invite
forum shopping. Therefore, it would be “contrary the objectives pursued by the
Regulation” to acknowledge subsequent COMI shfftdhe court pointed out that according
to Recital (4) incentives for parties to particgah forum shopping should be avoided.
Otherwise it would also be more difficult for cremis to assess credit risks and debtors could
try to escape their creditors by moving from oretesto another. This could also lead to an
extension of the proceeding. By not acknowledgihg subsequent COMI shift, greater
judicial certainty for the creditors should be emsli Another argument that spoke against
acknowledging the COMI shift was the fact, thasthutcome would be incompatible with
the right of a provisional administrator that wasady appointed to seek protection under
Art 38 EIR. The ECJ concluded that COMI shifts attee insolvency petition should never
be acknowledged.

This finding of the ECJ found support in the acadefiterature. It was stated that the
recognition of the COMI would result in less eféiot insolvency proceedings. Insolvency
costs in the course of the first proceedings (agpmnt of a provisional administrator,
temporary measures) would be wasted if a COMI dditér the first petition could result in
the court of another state gaining jurisdiction fiee main insolvency proceedintj8It was

stated that “[tlhe relevant moment to establishenmational jurisdiction is when the

192 case C-1/08usanne Staubitz-Schreijgd06] ECR I-701.
193 gysanne Staubitz-Schreibabove n 102, paras 21 — 29.
194 sysanne Staubi®ehreiber, above n 102, para 24.

105 5ee H Eidenmiiller, above n 7, 21.
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application to open insolvency proceedings is filedbecause] [t]his is the only reference
date that avoids incentives for forum shopping thatinsolvency Regulation expressly tries
to eliminate.*®

Therefore, it can be concluded that the relevaneé tior the determination of the location of
the COMI is the lodging of the request to open Ivesacy proceedings. COMI shifts after an
insolvency petition must not be recognized at lalstead the court in the state where the
COMI was situated keeps the competence to open imsatvency proceedings if the COMI

is subsequently moved to another Member State.QBII is “frozen” at the time of the
insolvency petitiort®’

However, the outcome is not self-evident as otixangles in the case law illustrate. In the
decisionShierson v Vlieland Bodtfa Registrar had made a bankruptcy order against the
debtor and thereby accepted jurisdiction underBHe. The debtor had moved his COMI
from the UK to Spain after he had incurred the baptcy petition debt, but before the
petition was heard or a bankruptcy order was matle. Registrar argued that the relevant
time for the determination of the COMI was the timénen the debt was incurred. In his
opinion the COMI was therefore situated in the Wkann J held that the relevant time for
assessing the COMI was the time of the openingrotgedings, which would be the date
when the relevant order was made. In the acadetarature it was criticised that according
to this approach, debtors would be allowed to ckatigeir COMI and that they could
therefore choose the most favourable jurisdiction them!® For the sake of clarity the
approach of the ECJ seems to be preferable. Othefarum shopping could be abetted.
Additionally, a COMI shift immediately prior to thiesolvency petition will fail to fulfil the
requirement of the term “on a regular basf§"On the other hand, it can be stated that “for
switches taking place with some anticipation, ightibe difficult not to recognize the new
COMI, provided that the longer the time lag betwéka switch and the filing, the more

difficult to resort to general abuse or fraud eximys to disregard it

The current chapter outlined severe uncertaintiéls kegard to the COMI concept. Even in

the context of single firms the fact-sensitivity thie standard enables manipulations. With

198 M Virgos and F Garcimartin, above n 15, 49 et seq.

074 Eidenmiiller, above n 7, 22.

198 Shierson v Vlieland-Bodd2005] EWCA Civ 974.

199 Gregory Mitchell and Richard Brerstablishing Jurisdiction in Insolvency Cagg605) 155 New Law
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110 M Virgos and F Garcimartin, above n 15, at 41 5éd

1) Enriques and M Gelter, above n 53, 439.
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regard to corporate groups the uncertainties niulti®n an international level the
“fuzziness” of the COMI standard might be exploifed abusive COMI shifts*2 Taken into
account the lack of harmonization in the domestakouptcy law regimes, there exists a
proper “breeding ground” for insolvency forum shoyp However, as outlined above the

COMI can only be shifted before the institutionmgolvency proceedings.

112 Joseph A McCahergreditor Protection in a Cross-Border Contd2006) 7 European Business
Organisation Law Review 455, 459.
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VI. Economic Aspects of Forum Shopping

According to Recital (4) of the Regulation “[i]t ieecessary for the proper functioning of the
internal market to avoid incentives for the partiesransfer assets or judicial proceedings
from one Member State to another, seeking to olatamore favourable legal position”. This
statement reflects a rather hostile position wigard to forum shopping in the context of
cross-border insolvencies. The current chaptemd#eto examine, whether this view is
justified. Forum shopping is investigated with neb&o its possible positive and negative
economic effects.

It was argued that forum shopping might be useatder to further opportunistic insolvency
petitions. It is not unlikely that adjusting (sogtiiated) creditors® are well informed about a
company’s financial situation and the preferendethe management. This could lead to a
coalition of important creditors and the managenemrder to file an insolvency petition in
a management-friendly jurisdiction. Due to informat asymmetries this can have
detrimental effects for non-adjusting creditorg(eort victims or people who extend credit
in such small amounts that adjusting their positiauld simply be uneconomical) who most
likely happen to be not that well-informed. Thisndar especially exists as tort creditors do
not have the possibility to rule out COMI shiftgdhgh a firm. On this way their interests
could be undermined in case the sophisticatedtomsdind the management decide to file for
insolvency in a country, that offers only minimalofection for smaller creditors? In
contrast, sophisticated creditors can try to elatenforum shopping opportunities on a
contractual basis. Therefore, it can be hold thairh shopping can have negative effects in
case sophisticated creditors force a company ifoisdiction that is detrimental to the legal
position of tort creditor§:®

Furthermore, forum shopping could result in a @gipancy between the applicable company
and insolvency law. This is the case when a compamcorporated under the law of state A
and at first conducts its major business in thasesbut in the vicinity of insolvency shifts its
COMI to state B. As a consequence the company fastate A would be applicable. In
contrast, the COMI of the firm would be situated state B which would lead to the

applicability of state B’s insolvency law. Consenthe there would be a discrepancy

113 The terminology of “adjusting” and "non-adjustingteditors was first brought forward by Lucian A
Bebchuk and Jesse M Friéthe Uneasy Case for the Priority of Secured ClamBankruptcy(1996) 105
Yale Law Journal 857.

114 3 Armour, above n 2, 47.

115 0On this line of argument see J McCahery, abové) 458.
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between the applicable insolvency and company f&Whis situation can have various
disadvantages. The first problem could arise wethard to the issue of creditor protection. If
state A decided to organize its creditor protectionts insolvency law whereas state B
decided to incorporate rules of creditor protectionits company law, there would be a
considerable lack of creditor protection with rabjto the company described above as none
of the creditor protection rules would be applieaThe combination of the company law of
one Member State with the bankruptcy law of anotimend be exploited by shareholders and
managers who might attempt to live in the best athbworlds (“cherry-picking”) at the
expense of the creditots’ Furthermore, there might be conflicts when credjimtection
rules of different legal systems collid&d.It was mentioned to be another problematic point,
that the dividing line between company law and iweacy law might be difficult to
asses$™ These constellations can have the outcome of@aase of the insolvency cosfS.

It is submitted that a discrepancy between theiegiple company and insolvency law can
not only occur due to abusive COMI shifts, but as@a possible outcome of the legitimate
choice of a company law as propagated by the EGHlercaseentros Uberseeringand
Inspire Art?Y, So if a company with its COMI in Germany decidesincorporate under
English company law, this would result in the sasa&come. Nonetheless, the present author
acknowledges that an increase in bankruptcy cosés Wkely to occur in these
constellations??

Another point that has to be taken into accouttiésfact that insolvency codes should further
the ascertainability and predictability of the barkcy forum and the applicable bankruptcy
law. This is of the utmost importance for creditadsen they grant credit in order to price a
loan appropriately. Forum shopping conducted invibaity of insolvency might lead to the
application of a different bankruptcy regime thaigioally expected by the creditor. Debtors
might be able to deliberately manipulate the falotd determine the bankruptcy forum and

the applicable law. This can have detrimental ¢$fen efficient credit contract$®

118 On the discrepancy between the applicable compadynsolvency law regime in a more general context
see A Schall, above n 20, 1536.

117 0n this problem see Wolfgang Sch&taying Different Games? Regulatory Competitioffax and
Company Law Comparg@005) 42 Common Market Law Review 331, 353 — 355.
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On the other hand, the efficient administrationcobss-border insolvencies is explicitly
mentioned as a goal of the EIR in recitals 2, 8,18and 20. Forum shopping could enable
the selection of appropriate restructuring procesldny organizing and coordinating multiple
proceedings?* For example, the UK restructuring regime appearbe attractive to firms
seeking restructuring. Therefore, forum shoppingid@nable a bankrupt company to choose
an insolvency venue where a fast, competent artigtadle reorganization of a company in
distress can take place. This could maximize thkievaof the reorganized firm?°
Consequently, bankruptcy costs could possibly beimzed. Furthermore, the choice of a
different insolvency forum could in some cases &sal to a firm’'s rescue that would not
have been able to take place in the original jicigzh. In these situations the conduct in
question could further the goals of the Regulation.

A patrticular situation occurs when the creditoiate a COMI shift or, at least, endorse it. It
was stated that in these constellations the crnesdi#apected certain advantages from the
migration of the company. According to the prineiplolonti non fit iniurig consenting
creditors were regarded as a clear sign that therfehopping of the debtor should not be
regarded as abusive but rather “beneficial andiefit, as it will most certainly reduce the
side costs of the insolvency?®

It can be concluded that the overall economic é&ffe€ forum shopping are unclear as “[n]o
conclusive empirical data exists on the total @ficy effects of forum shopping in the
insolvency fields. Both positive and negative copusces can be identified on a theoretical

level, but the evidence to pass a final judgemarthe phenomenon is lackind’*

124 Marcus Cole“Delaware is Not a State”: Are We Witnessing Juittibnal Competition in Bankruptcy?
(2002) 55 Vanderbilt Law Review 1845, 1859-1871.

125 Advocating this position in the US context Kennagotte and David A Skeel JWhy Do Distressed Firms
Choose Delaware? An Empirical Analysis of Venuei&him Bankruptcy2004), available at Social Science
Research Network <http://ssrn.com/abstract=463@afi3une 19, 2009).
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1274 Eidenmuiller, above n 7, 7.
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VII. Possible Countermeasures against Forum Shoppm

There are several conceivable possibilities howehtat’s abusive COMI shift might be
prevented. The problem can be tackled on diffdlemls.

Creditors could try to rule out forum shopping imetcontract with the debtor. As one
possibility a contract clause was proposed in witiehas stated where the creditor's COMI
was situated. This approach has to be rejectedtaube fact that it only represents a
reference to the status quo but cannot prevenesulesit COMI shifts?®

Furthermore, the parties to a contract could atiraethe debtor required the creditor to give
his consent with regard to a COMI shift. A COMIfshacking the creditor’'s consent could
possibly be punished with a speeding up of the atsbpayment obligation. It could be
argued against this solution that in most casesight be uneconomical for the creditor to
draft such a sophisticated contract and that #iigisn would realistically only be applicable
to major lending transactions. Furthermore, it @agied that such agreements are no proper
tool to deter creditors that want to misuse a CGNft for their own good at the expanse of
their creditors:?® Additionally, the approach is not helpful with s#d to involuntary and
unsophisticated creditors. Unsophisticated creslity not have the know-how to negotiate
an appropriate contract and involuntary creditstgk as tort creditors) do not negotiate the
terms of a contract at &ff°

On a different level courts have several means ¢al dvith forum shopping. The
Bundesgerichtshdield that it had to be regarded as abusive behawben an insolvency
application took place within three weeks after thigration'** A similar approach can be
observed in France where a transfer of the COMbtsrecognized if it took place within half
a year before the application of insolvency proaegs{-?

Finally, the Regulation itself provides for safegisagainst forum shopping. It contains
several creditor protection rules. The creditorgehtihe possibility to challenge the opening
of insolvency proceedings by judicial review. Oe tither hand, this has to take place before
the court where the insolvency proceedings wer@egpewhich, due to high costs, is a rather
inappropriate solution for foreign creditors. Fenttmore, the creditors can file for insolvency
in the Member State where they think the COMI & tompany in question is situateédA

further means of creditor protection is establishgdsecondary proceedings according to

128 4 Eidenmidiller, above n 7, 14.

129 | pid.

130 ynn M LoPucki,Global and Out of Control?2005) 79 American Bankruptcy Law Journal 78, 1003.
131 Bundesgerichtshof (Decision of March 20, 1996 ARZ 90/96, (1996) 132 BGHZ 195.

132 Boris Dostal Franzosisches Internationales Insolvenzrgdi®98] ZIP 969, 970.

133 On these possibilities see WG Ringe, above n 38, 22.
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Article 3 (2) of the EIR. The courts of another Mean State have jurisdiction to open

secondary insolvency proceeding, if the debtor ggsss an establishment within the territory
of that state. Article 28 of the Regulation statkeat the secondary proceedings shall be
governed by the law of the Member State where #worsdary proceedings are opened.
Therefore, it was stated that secondary proceedmgsit creditors situated in this state the
possibility to obtain insolvency protection accoiglito their own rules and apart from the

main proceedings:**

134\WG Ringe, above n 38, 22.
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VIIl. De Lege Ferenda — Is the European Insolvency Regulation a Case fddrgent
Reform?

As outlined above the current situation under tlegime of the EIR seems to be
unsatisfactory in many respects. The “fuzzinessthef COMI concept appears to be unable
to prevent forum shopping and the different dongesisolvency law regimes appear to
provide various incentives to engage in this paldic kind of conduct. Therefore, a
discussion takes place, whether the Regulationinesjta fundamental reform. Various
reform proposals were brought forward in the acadditarature. It is especially debatable to
which degree creditors should have the freedometecs their bankruptcy forum and the
applicable bankruptcy law.

A first idea would be to permit a firm to selectbankruptcy forum at the time of its
incorporation. On this way the company would indile be able to select the applicable
bankruptcy law. In comparison to the current sitratwith the COMI concept and its
uncertainties this approach would lead to an irszesith regard to the predictability of the
applicable bankruptcy law. This could have a pesitéffect on the correct evaluation of
credit risks. Furthermore, the management coulecseln appropriate insolvency forum with
regard to a possible reorganization. Especiallyhan context of corporate groups a central
bankruptcy venue could be created in order to orgatie proceedings. On the other hand,
the approach might lead to the situation, that @artcbas to deal with the insolvency of a
company in a whole different country. This might be the best solution with regard to the
aspect of efficiency. Furthermore, company and lieswy laws from different Member
States could apply. The possible disadvantageshisf donstellation have already been
discussed above® Therefore, this model appears to be not too diac

In a different approach it was suggested thatrikelvency proceedings under the Regulation
should be tied to the registered office of the fimfinancial distress. The COMI would be
replaced by the registered office as the decisineron for the determination of the
bankruptcy forum. Basically, this would transfore trebuttable presumption in Article 3 (1)
of the EIR that a company’s COMI was situated ia $itate of its registered office into an
irrefutable one. With regard to firms which do iatve a registered office it was suggested
that the bankruptcy law of the state should appigoeding to which the firm was

organized->® Furthermore, the choice once made at the timeafrporation would have to

135 On this approach in greater depth see H Eidenmiglt®ve n 69, 433 — 437.
136 Horst EidenmiillerDer Markt fiir internationale KonzerninsolvenzensEndigkeitskonflikte unter der
EulnsVO(2004) 57 Neue Juristische Wochenschrift 34558343459.
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be binding. Otherwise, the company could “stratalycreincorporate in another state on the
eve of bankruptcy in order to take advantage oftatarotective bankruptcy laws® It
would be an advantage of this approach, that imlescy situations the company and
insolvency law from the same jurisdiction woulddmplicable. Consequently, there could not
be a gap in the protection of creditors as it canilerwise occur. A further advantage would
be the legal certainty that could be reached. Thditrs would be provided with an easily
ascertainable bankruptcy forum. They would justen&v look up the place of the firm’s
incorporation in order to determine the bankruptosum. Therefore, creditors would be
enabled to assess credit risks accurdf@lfurthermore, firms and sophisticated creditors
would not have the possibility to cherry-pick beémedifferent company and insolvency
laws>*° As a firm had to make its choice at the time @biporation, there would not be any
room to strategically manipulate the applicableKpaptcy law in order to realize a wealth
shift from the creditors to the debtor. Due to tlediciencies of the current COMI concept,
the model discussed bears various advantages.sltchde regarded as a serious reform
proposal with regard to the status quo of the C@bficept under the EIR. On the other hand
the model raises difficulties with regard to a fdigent change of the applicable bankruptcy
law. If such a shift was not possible at all, elegitimate changes would not be possible any
more. From the perspective of efficiency this oateowvould be undesirable.

However, the present author has certain sympatibigbe reform proposal. Due to its clarity
it seems to have clear advantages over the COMtemircurrently in force. Furthermore,

Article 3 (1) of the Regulation could easily be rpgad in order to implement the amendment.

137 3 Franken, above n 18, 245.

138 On this line of argument see Horst EidenmiiMgettbewerb der Insolvenzrecht@®06) 35 Zeitschrift fir
Unternehmens- und Gesellschaftsrecht 467, 480 — 482

138 For a more detailed account see H Eidenmiillervelnas9, 438 — 440.
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IX. Forum Shopping and the “Freedom of Establishmeltf

In the further course of the investigation forunomghing will be examined against the
background of the EC Treaty. In this context theefftom of establishment (Articles 43 and
48 EC Treaty) plays a critical role in the examimat The EC Treaty provides the
unrestricted right of establishment within the EU.

It can be stated that a company shifting its COkinf one Member State to another is
generally protected under the freedom of establkstinThat is also the case when the COMI
shift is merely conducted for the sake of the aggpion of a different insolvency law regime.
This is justified as the migration of a company @& brings along considerable changes in
the regulatory environmerit? In an according constellation the Local Districoutt in
Cologne concluded, that this conduct did not ctuigtian abuse but rather had to be regarded
as a legitimate exercise of the freedom of estalent™**

It is important to bear in mind that the EC Treistyndifferent about the legal category of the
obstacle that restricts the freedom of establishrﬁ“ér(:onsequently, every obstacle that
makes it less attractive to exercise the free ehofcestablishment in another Member State
is a possible infringement of the freedom of essibhent. Justifications may appfi? This
point suggests that there could be a possibleicobtween the EIR and the EC Treaty. The
hostile attitude towards forum shopping and the @C@tdndard that prevents a free choice of
the applicable insolvency law could be regardedrasbstacle that restricts the freedom of
establishment. On the other hand, fundamental fi@edccan be subject to restrictions for the
sake of imperative requirements in the generalrésté® The protection of creditors and
workers are such imperative requirements, which jestify the restrictions mentioned
abovel*® However, it can be concluded that “exceptionatuminstances” have to exist in
order to regard forum shopping as an abuse ofrdexldm of establishment. This could be
the case when a COMI shift exclusively takes pkacehe purpose of harming a company’s
creditors™*®

In contrast, the EIR appears to be more criticéh wegard to abusive COMI shifts than the

EC Treaty. Therefore, not every infringement of BEI® will be an abuse of the freedom of

1404 Eidenmidiller, above n 7, 11.

141 | ocal District Court Cologne, above n 48, 426.

142 See Case C-210/@Bartesio Oktat6 és Szolgaltatddit22 May 2008, para 30.
143|nspire Art above n 1, at para 133.

144 Uberseeringabove n 1, at para 92.

145 4 Eidenmiiller, above n 7, 12.

146 14 Eidenmdiller, above n 7, 11.
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establishment. On the other hand, an abuse ofd¢leeldm of establishment will regularly be

a contravention of the EIR as wéfT.

147 H Eidenmdiller, above n 7, 12.
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X. Regulatory Competition in the Context of Insolvaecy Law

Prima facie one might think that there is no room for regofgtcompetition between the
different European bankruptcy law regimes. Accagdia Article 3 (1) of the EIR the main
insolvency proceedings are administered by thetcouthe Member State in which the
debtor's COMI is situated. For companies therdnésrefutable presumption that their COMI
is situated in the state where the registered efficthe company is located. The applicable
insolvency law is (apart from some exceptions) lthe of the state where the insolvency
proceedings take plac& Companies cannot freely choose the insolvency niomnd
consequently they cannot choose the applicablelviesoy law either. Nonetheless, the
“fuzziness” of the COMI concept allows forum shappito take place. Companies have
possibilities to shift their COMI to a different Mder State. Thereby, regulatory competition
can indirectly be triggeretf®

Regulatory competition implies that the Member &atdapt their law to attract insolvency
filings.* It is arguable whether there are sufficient inest for Member States to engage
in regulatory competition. On the one hand, it \eagued that judges might be tempted by
the prospect of handling an important bankruptcsecg.g. by a prominent firm). Thereby
they could try to improve the reputation and thesfige of their national courts?
Furthermore, a bankruptcy regime that attractsigarérms most likely has the outcome of
an increase in the business for insolvency praotti, lawyers and other professionals in the
judicial sector. The court filing fees are an aiddial factor that has to be taken into
account:>® Therefore, large law firms might act as proponanith regard to the required
legal changes in order to accommodate such insoyveases. Therefore, the crucial issue
appears to be the degree to which certain intgresips are able to influence legislators and
judges to change the law or its interpretationrisheo to make it more attractive and thereby
attract international casé® With regard to the UK it was acknowledged in tledemic
literature that “pan-European law firms constitatpowerful interest group in lobbying for or
against legal change that is likely to affect tlenpetitiveness of English law> Recent

examples seem to support this finding. The Germampanies Deutsche Nickel

148 Article 4 of the Regulation.

4% Eidenmuiller, above n 69, 428.

150) Enriques and M Gelter, above n 53, 442.

151 | ynn M LoPucki,Courting Failure(Ann Arbor, University of Michigan Press, 20059 4 20.
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Schefenackeand Hans Brochiel® took steps in order to reach the applicabilityEofglish
insolvency law (mainly to alleged advantages of thiké administration and company
voluntary arrangement procedures).

Despite these examples it was argued that the Mei8tades of the EU had only little
incentive to engage in regulatory competition imesrto attract large bankruptcy cases.
However, in case regulatory competition occurredias stated that the possible gains would
be limited by secondary proceedings. Furtherman;, @ very limited number of firms could
engage in forum shopping as a considerable intematscope of activities was required.
Another point that was made is that due to the C@Micept companies could only choose
from a limited range of bankruptcy venues. It wasauded from these arguments, that it
was rather unlikely “that local bankruptcy lawyers Europe will have to fear for large
portions of their business>®

It is not only the likelihood of regulatory comp@in to occur, but also the possible outcome
of this conduct that is ambiguously evaluated & a@lcademic literature. There are two main
positions on the subject. The opponents of regilabtmmpetition predict a “race to the
bottom” whereas the advocates of this form of cditipe propagate a “race to the top”. On
a theoretical basis there are arguments for baghipns.

Judicial competition might lead to the impositidrpoessure on certain courts. In case a court
might try to restrict the firms’ abusive condudtnfs might just try to reach the applicability
of a different jurisdictiort>’ It was furthermore argued that states might comagnon the
preferences of small groups (e.g. the managemerertain creditors) and as a consequence
forsake public welfare. Additionally, regulatoryropetition might have the outcome, that the
legislation ignored the consequences of the lawisia®i their own jurisdiction® Another
aspect that has to be taken into account is thie tfaat it is mainly the management that
would be in control of bankruptcy filings. Theregorstates might try to attract insolvencies
by enacting management-friendly provisions whicluldabe detrimental for certain other
groups such as the creditors or the shareholdrs.

As a positive aspect of the competition in ques@opossible increase in innovative and

dynamic insolvency legislation is mentioned. It veagued that “[s]tates can try out different

15 Only Hans Brochierended up as a reported decision (above n 75).tNeless, all three cases caused a stir
in the professional press.

156 On this line of argument see L Enriques and M &glibove n 53, 449.
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Reflections upon Delawai@974) 83 Yale Law Journéb3.
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types of bankruptcy laws and gauge the impact cifi $aws on levels of bankruptcy business
as well as on the cost and availability of creditid that this innovation on a domestic level
might internationally lead to “a great release mérgy and creativity**°

In the last decade the discussion about jurisdiatiocompetition changed. Most
commentators (in the US debate) adopted a morerealpapproach in order to support their
theoretical positio®* Again, evidence for both positions in the debats viound. For
example, recent findings underlined that firms thefre reorganized in Delaware have a
greater risk of failing agaif®® On the other hand, it was pointed out that bartksup
proceedings in Delaware were faster than thos¢hef stated®

Due to the complexity of the different factors tltve to be taken into account and their
weight in the equation, the overall economic outeashjudicial competition in the realm of
bankruptcy is still highly contentious. Therefoteg debate appears to be far from over.
Furthermore, the US experience is helpful but ibncd be directly transferred to the
European situation. It has to be kept in mind, thathe United States bankruptcy law is
federal law, whereas in the EU it is still domesbankruptcy law that governs the
proceedings. Therefore, the present author isdrgsio pronounce a final judgement. On a
theoretical basis good arguments exist for botlessidf the debate. The current cases
mentioned above might well indicate that certagidi&tions try to attract major bankruptcy
cases. On the other hand the empirical evidencstilisrather limited. Therefore, it is
submitted that the future developments in thigifetould come under close scrutiny in order
to observe a clear tendency whether regulatory etitign occurs, and if so, with which

outcome.
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Xl. Conclusion

Forum shopping is likely to remain a very conteasiossue under the Regulation. Due to a
lack of harmonization the incentives to engagénis particular conduct are manifold. This is
true not only for companies but also for naturakpas. The EIR itself appears to be unable
to hinder forum shopping. The COMI standard lacksear contour and the case law is only
of little help. Especially, corporate groups aréeab shift their centre of main interests rather
freely and thereby choose the bankruptcy law oif fileng. With regard to the economical
effects it has to be stated, that on a theorelgs@l there are good arguments for and against
forum shopping. However, there is a lack of empirdata to deliver a final judgement. On
several levels there are possible countermeasarasdid forum shopping. It is submitted
that the present author regards an amendment &lthas the best way to avoid bankruptcy
forum shopping. As stated above the insolvency gedings could be tied to the registered
office. This would bear several advantages in compa to the current situation with the
COMI concept.

It is not impossible that regulatory competitionllwoccur in the context of European
insolvency law. The present case law might point ithis direction. Despite all alleged
negative effects, the present author regards thevation aspects of this competition as a

chance for the domestic concepts to learn from e#taér and develop in a positive sense.
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